
 1 UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF NORTH CAROLINA

 2 CHARLOTTE DIVISION
 

 3  

 4 IN RE:                       )  
                             )          

 5 GARLOCK SEALING TECHNOLOGIES ) 
LLC, et al,                  )   No. 10-BK-31607 

 6                              ) 
     Debtors.                )   VOLUME XI-A 

 7 _____________________________)   MORNING SESSION 
 

 8
TRANSCRIPT OF ESTIMATION TRIAL

 9 BEFORE THE HONORABLE GEORGE R. HODGES
UNITED STATES BANKRUPTCY JUDGE

10 AUGUST 5, 2013

11  

12 APPEARANCES: 

13 On Behalf of Debtors: 
 

14      GARLAND S. CASSADA, ESQ. 
     Robinson Bradshaw & Hinson, PA 

15      101 North Tryon Street, Suite 1900 
     Charlotte, North Carolina 28246 

16  
     JONATHAN C. KRISKO, ESQ. 

17      Robinson Bradshaw & Hinson PA 
     101 North Tryon Street, Suite 1900 

18      Charlotte, North Carolina 28246 
 

19      LOUIS ADAM BLEDSOE, III, ESQ. 
     Robinson Bradshaw & Hinson PA 

20      101 North Tryon Street, Suite 1900 
     Charlotte, North Carolina 28246 

21  
     RICHARD C. WORF, ESQ. 

22      Robinson Bradshaw & Hinson, PA 
     101 North Tryon Street, Suite 1900 

23      Charlotte, North Carolina 28246 
 

24

25



 1 APPEARANCES (Continued ): 

 2 On Behalf of the Debtors: 

 3      RAY HARRIS, ESQ. 
     Schachter Harris, LLP 

 4      400 East Las Colinas Blvd. 
     Irving, Texas 75039 

 5  
     CARY SCHACHTER, ESQ. 

 6      Schachter Harris, LLP 
     400 East Las Colinas Blvd. 

 7      Irving, Texas 75039 
 

 8      C. RICHARD RAYBURN, JR., ESQ. 
     Rayburn Cooper & Durham, PA 

 9      227 West Trade Street, Suite 1200 
     Charlotte, North Carolina 28202 

10  
     SHELLEY KOON ABEL, ESQ. 

11      Rayburn Cooper & Durham, PA 
     227 West Trade Street, Suite 1200 

12      Charlotte, North Carolina 28202 
 

13      ALBERT F. DURHAM, ESQ. 
     Rayburn Cooper & Durham, PA 

14      227 West Trade Street, Suite 1200 
     Charlotte, North Carolina 28202 

15  
     ROSS ROBERT FULTON, ESQ. 

16      Rayburn Cooper & Durham, PA 
     227 West Trade Street, Suite 1200 

17      Charlotte, North Carolina 28202 
 

18      JOHN R. MILLER, JR., ESQ. 
     Rayburn Cooper & Durham, PA 

19      227 West Trade Street, Suite 1200 
     Charlotte, North Carolina 28202 

20  
     ASHLEY K. NEAL, ESQ. 

21      Rayburn Cooper & Durham, PA 
     227 West Trade Street, Suite 1200 

22      Charlotte, North Carolina 28202 
 

23      WILLIAM SAMUEL SMOAK, JR., ESQ. 
     Rayburn Cooper & Durham, PA 

24      227 West Trade Street, Suite 1200 
     Charlotte, North Carolina 28202 

25  



 1 APPEARANCES (Continued.): 

 2 On Behalf of Interested Parties: 

 3 Carson Protwall LP: 
 

 4      JULIE BARKER PAPE, ESQ. 
     Womble Carlyle Sandridge & Rice, PLLC 

 5      P.O. Drawer 84 
     Winston-Salem, North Carolina 27102 

 6  
Coltec Industries Inc.: 

 7       
     DANIEL GRAY CLODFELTER, ESQ. 

 8      Moore & Van Allen, PLLC 
     100 North Tryon Street, Suite 4700 

 9      Charlotte, North Carolina 28202-4003 
 

10      HILLARY B. CRABTREE, ESQ. 
     Moore & Van Allen, PLLC 

11      100 North Tryon Street, Suite 4700 
     Charlotte, North Carolina 28202-4003 

12       
     MARK A. NEBRIG, ESQ. 

13      Moore & Van Allen, PLLC 
     100 North Tryon Street, Suite 4700 

14      Charlotte, North Carolina 28202-4003 
 

15      EDWARD TAYLOR STUKES, ESQ. 
     Moore & Van Allen, PLLC 

16      100 North Tryon Street, Suite 4700 
     Charlotte, North Carolina 28202-4003 

17  
Creditor Committees: 

18  
Official Committee of Asbestos Personal Injury Clai mants: 

19  
     LESLIE M. KELLEHER, ESQ. 

20      Caplin & Drysdale, Chartered 
     One Thomas Circle NW, Suite 1100 

21      Washington, DC 20005 
 

22      JEANNA RICKARDS KOSKI, ESQ. 
     Caplin & Drysdale, Chartered 

23      One Thomas Circle NW, Suite 1100 
     Washington, DC 20005 

24  
 

25  



 1 APPEARANCES (Continued.):      

 2 Official Committee of Asbestos Personal Injury Cl aimaints: 

 3      JEFFREY A. LIESEMER, ESQ. 
     Caplin & Drysdale, Chartered 

 4      One Thomas Circle NW, Suite 1100 
     Washington, DC 20005 

 5  
     KEVIN C. MACLAY, ESQ. 

 6      Caplin & Drysdale, Chartered 
     One Thomas Circle NW, Suite 1100 

 7      Washington, DC 20005 
      

 8      TODD E. PHILLIPS, ESQ. 
     Caplin & Drysdale, Chartered 

 9      One Thomas Circle NW, Suite 1100 
     Washington, DC 20005 

10  
     TREVOR W. SWETT, ESQ. 

11      Caplin & Drysdale, Chartered 
     One Thomas Circle NW, Suite 1100 

12      Washington, DC 20005 
 

13      JAMES P. WEHNER, ESQ. 
     Caplin & Drysdale, Chartered 

14      One Thomas Circle NW, Suite 1100  
     Washington, DC 20005 

15  
     ELIHU INSELBUCH, ESQ. 

16      Caplin & Drysdale, Chartered 
     600 Lexington Avenue, 21st Floor 

17      New York, New York 10022 
 

18      NATHAN D. FINCH, ESQ. 
     Motley Rice, LLC 

19      1000 Potomac Street, NW, Suite 150 
     Washington, DC 20007 

20  
     GLENN C. THOMPSON, ESQ. 

21      Hamilton Stephens Steele & Martin 
     201 South College Street, Suite 2020 

22      Charlotte, North Carolina 28244-2020 
  

23      TRAVIS W. MOON, ESQ. 
     Moon Wright & Houston, PLLC 

24      227 West Trade Street, Suite 1800 
     Charlotte, North Carolina 28202 

25  
 



 1 APPEARANCES (Continued.):      

 2 Official Committee of Asbestos Personal Injury Cl aimaints: 
 

 3      RICHARD S. WRIGHT, ESQ. 
     Moon Wright & Houston, PLLC 

 4      226 West Trade Street, Suite 1800 
     Charlotte, North Carolina 28202 

 5  
     ANDREW T. HOUSTON, ESQ. 

 6      Moon Wright & Houston, PLLC 
     227 West Trade Street, Suite 1800 

 7      Charlotte, North Carolina 28202 
 

 8      SCOTT L. FROST, ESQ. 
     Waters Kraus, LLP 

 9      222 North Sepulveda Boulevard, Suite 1900 
     El Segundo, California 90245 

10  
     JONATHAN A. GEORGE, ESQ. 

11      Waters Kraus, LLP 
     3219 McKinney Avenue 

12      Dallas, Texas 75204 
 

13 Future Asbestos Claimaints: 
 

14      KATHLEEN A. ORR, ESQ. 
     Orrick, Herrington & Sutcliffe, LLP 

15      1152 15th Street, N.W., Columbia Center 
     Washington, DC 20005-1706 

16  
     JONATHAN P. GUY, ESQ. 

17      Orrick, Herrington & Sutcliffe, LLP 
     1152 15th Street, N.W., Columbia Center 

18      Washington, DC 20005-1706 
 

19 Official Committee of Unsecured Creditors: 
 

20      DEBORAH L. FLETCHER, ESQ. 
     FSB Fisher Broyles, LLP 

21      6000 Fairview Road, Suite 1200 
     Charlotte, North Carolina 28210 

22

23

24

25



  2873

 1 I N D E X
 

 2 DEBTORS' WITNESS:                                    PAGE
 

 3   RICHARD BATES  
  Cross Examination By Mr. Inselbuch 2874

 4   Cross Examination By Mr. Guy 2989

 5  

 6 * * * * * *

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  2874

 1 P  R  O  C  E  E  D  I  N  G  S

 2 AUGUST 5, 2013 , COURT CALLED TO ORDER 9:30 A.M. :

 3 THE COURT:  I think we are ready for the

 4 cross-examinations.

 5 MR. INSELBUCH:  Yes, Your Honor.  Elihu Inselbuch

 6 from Caplin and Drysdale for the Committee.

 7 CROSS EXAMINATION

 8 BY MR. INSELBUCH:  

 9 Q. Good morning, Dr. Bates.

10 A. Good morning, Mr. Inselbuch.  Can you hear this ?

11 Q. It would help me if you talked up a little bit.   My old

12 ears don't hear so --

13 A. I'll get it positioned here properly.  I think that will

14 help.

15 Q. Thank you.

16 MR. INSELBUCH:  Your Honor, is it all right if I do

17 this from the table?

18 THE COURT:  Sure.

19 BY MR. INSELBUCH:  

20 Q. The estimation technique that you've adopted he re, the

21 methodology, has only been used by your firm once  before; is

22 that correct?

23 A. Well, I'm not sure what you mean by that.  The general

24 approach that I'm using here, uses well-establish ed methods

25 and procedures.  There's particular elements of t he task here

Laura Andersen, RMR 704-350-7493



CROSS - BATES   2875

 1 which are new in some elements of it.  There are overlaps to

 2 some degree with most of the different ways in wh ich we've

 3 done estimates in the past.  Including ones befor e with regard

 4 to -- perhaps what you're referring to is the app roach that

 5 was used in  Bondex to attempt to separate out liability from

 6 cost avoidance payments.

 7 Q. Well, that's what --

 8 A. But I think if you think about it more broadly,  there are

 9 estimates that have been done that have focused o n --

10 primarily on the estimation of the liability port ion.  But

11 that's, you know, in a different context where th e data was

12 somewhat different, but --

13 Q. Well, apart from whether the data is different in  Bondex

14 and here, you do an estimation that attempts to e stimate what

15 you have described and what the debtor has descri bed as the

16 liability of the debtor derived from predicted or  anticipated

17 results at trial, correct?

18 A. I think that's substantially correct, in that t here

19 are -- the focus of the estimate is to attempt to  distinguish

20 between what is the cost avoidance part of settle ments versus

21 what is the liability portion of settlements and they both

22 draw on the same literature of law and economics of how those

23 elements are defined in relation to each other, y es.

24 Q. Right.  But I'm correct that you've only done t his before

25 in  Bondex and here?
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 1 A. Done that before?  You mean try and distinguish  the two

 2 pieces?

 3 Q. Yes.

 4 A. Yes.  Those are the two places where we tried t o

 5 distinguish that in a situation where we didn't h ave direct

 6 observations on that.

 7 Q. And in  Bondex the methodology was rejected by Judge

 8 Fitzgerald, was it not?

 9 A. Well, she certainly ruled that the number was m uch

10 higher.  Well, I guess she did say she disagreed,  but she

11 didn't say why.  So, I guess that's what you mean  by that,

12 yeah.

13 Q. Well, in your deposition you were asked at page  338 line

14 9:

15 "Did the court in the  Bondex case accept Dr. Mullin's

16 approach?

17 A. Let's just say no."

18 A. That's what I said, yes.

19 Q. All right.  So before you developed these appro aches, you

20 did financial forecasting for EnPro and Garlock, did you not?

21 A. Yes, I did.

22 Q. And you did it for a number of other companies,  as well?

23 A. Correct.

24 Q. And you still do it for other companies, do you  not?

25 A. Correct.
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 1 Q. And can you describe to the court what the diff erence was

 2 in the way you did those estimations for financia l reporting

 3 from the way you've done the estimation here?

 4 A. Well, I think, you know, as I described in my d irect,

 5 essentially using the model that we have on relat ionship

 6 between liability and settlements and determining  each.  The

 7 focus of the -- the estimation is on two differen t components

 8 of that model.  In one, which are the settlements .  And in the

 9 case of financial reporting, you're trying to est imate the

10 expenditure of the company, that is essentially a  loss

11 provision for financial recording purposes.  Whic h includes

12 both the liability portion, the portion that is p aid to cover

13 cost avoidance, as well as the direct cost, in ma ny cases for

14 what is the defense costs that are accrued.

15 So essentially they're two different things.  I t hink

16 your question was, you know, what was different a bout how we

17 estimate it and how we estimated it.

18 In the one case we used the settlement history as  a

19 historical record of what was spent.  We then do analysis

20 about how that history is representative about th e period

21 we're forecasting into.  The degree of uncertaint y about what

22 that is.  The relationship between what we expect  the future

23 time period and litigation environment to be, rel ative to what

24 we observed in the past.  

25 And so, for example, in the case of EnPro, we loo k at the
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 1 recent history, and we look at the more distant h istory.  We

 2 use both of those pieces to essentially create sc enarios which

 3 show what we think is essentially the transition in the

 4 litigation environment into the future as the lit igation

 5 environment will unfold as essentially what we ca lled here the

 6 information regime changes, essentially as the tr usts come on

 7 line, the defense posture of Garlock matures, and  where we

 8 know going into the future, litigation environmen t looks

 9 somewhat different than the present.

10 So that in summary is the fundamental differences  between

11 them.

12 Q. Now when you were asked to do those financial r eporting

13 forecasts -- forecasts with financial reporting, did you

14 discuss with your clients whether or not they wou ld want you

15 to separate out what we call here "legal liabilit y" from

16 "financial statement responsibility"?

17 A. No.  I mean, that's not a relevant consideratio n when

18 you're doing the financial reporting forecast.  I t's a

19 financial forecast.  It's not a legal liability f orecast.

20 It certainly was there within the context of our

21 discussions that -- but there wasn't a separate a nalysis for

22 it because there was no purpose to it.

23 Q. Is it -- would it be fair to say though, what t hey wanted

24 to know was what you thought Garlock would spend associated

25 with their claims, how many of them they would ex pect to get
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 1 in the future, and what they would expect to have  to pay to

 2 get rid of them?

 3 A. Well, I'm not sure what you mean by, "I thought ".  I

 4 mean, it's essentially my estimate of what that e xpenditure

 5 would be.

 6 Q. Well, you don't think that's what they wanted y ou to do?

 7 A. They wanted -- they wanted me to provide them a n estimate

 8 of what I thought their -- what I estimated their  future

 9 expenditure to be, and to provide them my estimat es of what

10 that future expenditure would be, because they ne eded as their

11 accountants required, estimates of their books fo r this

12 potential contingent loss.

13 Q. So they wanted to know how many of them they wo uld expect

14 to get in the future and what they would expect t o have to pay

15 to get rid of them; is that fair?

16 A. From the standpoint of what would they pay, vis -a-vis the

17 defense posture that they take, to basically get out of the

18 litigation, yes.

19 Q. So that's a fair description?  

20 A. It's an accounting notion of what the expenditu re was,

21 yes --

22 Q. I wasn't asking you whether it's an accounting notion.

23 I'm asking you if that's what your clients wanted  you to tell

24 them.

25 A. They wanted an estimate of what the expenditure  was
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 1 likely to be -- what they would likely have to sp end in the

 2 future, because it's required for their -- an est imate of the

 3 expenditure was required by their accountants for  financial

 4 reporting purposes.

 5 Q. Now the financial forecasts don't include defen se costs,

 6 does that?

 7 A. That depends how it's treated on the books.  So me --

 8 Q. How did they treat it on the books?

 9 A. As I sit here right now, I don't recall.  I bel ieve they

10 may have put their own estimate of the defense co st portion.

11 I wasn't involved in that portion.

12 Q. You didn't estimate their defense costs?

13 A. No, I did not estimate EnPro -- the -- Garlock' s defense

14 cost for EnPro's financial reporting.

15 Q. You estimated how many claims they would get an d how much

16 it would cost to get rid of them?

17 A. I estimated the expenditure associated with pay ments to

18 claimants to essentially resolve the claims.

19 Q. All right.  And you did this on a quarterly bas is

20 beginning the end of -- for the quarter ending De cember 31,

21 2004, right up until the time they -- Garlock fil ed Chapter

22 11, did you not?

23 A. Yes.  The last estimate was December, 2009.

24 MR. INSELBUCH:  Your Honor, these -- I want to of fer

25 these estimates that he did.  These are confident ial.  As a
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 1 result, I don't intend to put them up and display  them.  But I

 2 would like to have them in front of the witness a nd in front

 3 of the court.

 4 THE COURT:  All right.

 5 MR. INSELBUCH:  We can discuss them as necessary,

 6 with the idea that they would remain under the co urt's order,

 7 confidential.

 8 THE COURT:  All right.

 9 MR. INSELBUCH:  That way we can avoid closing the

10 courtroom.

11 MR. CASSADA:  Your Honor, I would like to remind the

12 court, we have the continuing objection here --

13 THE COURT:  I understand.

14 MR. CASSADA:  Used for purposes of establishing t he

15 validity --

16 THE COURT:  Yes.

17 MR. CASSADA:  Also, we don't object to displaying

18 the information on the board, if that would make the

19 examination more expeditious.

20 THE COURT:  Okay, that's fine.

21 BY MR. INSELBUCH:  

22 Q. Okay.  Well, let's take a look at -- I'm just g oing to

23 show you the annual one.  Because I'm correct, am  I not, that

24 it was the material from your -- the end of the y ear reports

25 that you did that wound up in the financial state ments?
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 1 A. Yes, I believe that's correct.

 2 Q. So we'll focus on those.

 3 MR. INSELBUCH:  So we would -- would Your Honor l ike

 4 to have them up on the bench or not?  You can wat ch them on

 5 the screen.

 6 THE COURT:  We can see them on the screen.  That' s

 7 fine.

 8 MR. INSELBUCH:  Okay.  Fine.

 9 Q. Let's first look at what's been marked as ACC 1 33.

10 Can we do better than that?

11 A. Please.

12 MR. INSELBUCH:  Can we do better than that?  If n ot,

13 we'll have to work with the paper.  

14 Charlie, can you see it?  Excuse me, Dr. Bates.

15 THE WITNESS:  It's a little bit fuzzy but I can m ake

16 it out.  It's fine.

17 MR. INSELBUCH:  We're not going to read every wor d.  

18 Q. I just would like to focus here on the estimate  that you

19 made provided a range, did it not, of where the l iability

20 might run?

21 A. Yes.  The approach that we used created alterna tive

22 scenarios based on what we thought the potential impact of

23 trusts coming online would have on the future exp enditures.

24 Q. And you were estimating for nonmalignant claims  and

25 malignant claims, were you not?
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 1 A. Yes.

 2 Q. And you were estimating nonmalignant claims for  shorter

 3 periods of time than malignant claims?

 4 A. Yes.

 5 Q. That's because there was -- you thought there w as more

 6 uncertainty about the nonmalignant claims?

 7 A. Well, there were two types of nonmalignant clai ms.  There

 8 essentially were the claims that we treated them as what we

 9 would call "medical nonmalignant claims", versus what we

10 called "recruited nonmalignant claims".

11 The recruited nonmalignant claims had a -- consid ered

12 alternatives to that which had different duration s other than

13 medical claims that we forecast out over a longer  period of

14 time, equivalent to what we did with the cancers.

15 Q. How many years did you project and estimate non malignant

16 claims?

17 A. Well, for the medically driven ones, they went the

18 duration of the estimate equivalent of the cancer  claims.  For

19 the recruited ones, they simply went for a period  of two

20 years.

21 Q. Did you say that in your report?

22 A. What report?  You mean in this letter?

23 Q. Well, the Exhibit ACC 133.

24 A. No.  In this letter?  No, that's a detail.  It' s in the

25 model, though, that --
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 1 Q. In any event, you say in here that you're estim ating --

 2 this is as of the end of 2004.  You're estimating  nonmalignant

 3 claims through 2008 and cancer claims through 201 4?

 4 A. Basically, yes.

 5 Q. And the estimate to that period, the range is b etween

 6 $226.5 million to $382.4 million?

 7 A. In dollars of the day.  So these are not presen t value

 8 numbers. 

 9 Q. In dollars of the day?

10 A. Right.

11 Q. But you're only estimating out for 10 years for  the

12 malignants?

13 A. Correct.

14 Q. And did this material find its -- did this esti mate find

15 its way, to your knowledge, into the EnPro financ ial

16 statements?

17 A. Yes, that's my understanding of it.

18 Q. All right.  Now we have ACC 20 -- don't put the se up on

19 the board, ACC 287, ACC 291, and ACC 293 and fina lly ACC 144.

20 ACC 144 is the last one you did.  This was done i n

21 February of 2010, and it was for the year ending 2009.  And

22 this is shortly before Garlock went into Chapter 11, correct?

23 A. That's my recollection.

24 MR. INSELBUCH:  Now the exhibit, Your Honor,

25 consists of two pieces of paper.
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 1 MR. CASSADA:  Excuse me.  A couple times you are

 2 talking over the witness.

 3 MR. INSELBUCH:  I beg your pardon.

 4 MR. CASSADA:  Be sure to get his full answer in.

 5 MR. INSELBUCH:  I beg your pardon.  I will try no t

 6 to do that.

 7 Q. The exhibits after ACC 133, each year's exhibit s consists

 8 of two documents, as we've marked them, Your Hono r.  One is

 9 Dr. Bates' estimate, and then with it an internal  review

10 memorandum done by Mr. Grant and Mr. Magee, which  reflects

11 their acceptance of the estimate.  But I'm only g oing to ask

12 Dr. Bates about his portion of them.

13 Could we have then the second page of ACC 144.  T his

14 shows that this is again your letter to Mr. Magee  dated

15 February 2, 2010, correct?  And if we look down i n the second

16 paragraph we see your estimate, right?  And again , you're

17 estimating the nonmalignant claims for two years and the

18 cancer claims and the medically driven nonmaligna nt claims for

19 10 years, correct?

20 A. Correct.

21 Q. And the estimate was $480 million to $602 milli on?

22 A. This is the portion of the overall range which we

23 estimate is described in the next paragraph.

24 Q. Right --

25 A. Which is --
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 1 Q. In fact the range -- I beg your pardon.  The ra nge is

 2 broader than that, is it not?

 3 A. The range we estimated is broader than that.  S ame as the

 4 first one.  If we had looked at both paragraphs, we would have

 5 seen that there was a narrow range, which we have  done an

 6 analysis on which we described as the equally lik ely range,

 7 which is more likely than the broader range.  

 8 So essentially we have through the scenarios that  we've

 9 created, a broader range of estimates that come o ut of the use

10 of the model.  And then within that we've done --  essentially

11 formed some judgment about what portion of this i s more likely

12 than others.  

13 And that's addressing, essentially, what comes ou t of the

14 accounting provision requirements that when you h ave a range

15 of -- outcomes which you cannot distinguish betwe en the most

16 likely, you identify that range if you can.

17 Q. So what you're telling us is that it was your v iew that

18 the more likely range was $480 million to $602 mi llion?

19 A. In dollars of the day, yes.

20 Q. In terms -- I'm sorry.

21 And then you provided what we call a spot estimat e, did

22 you not?

23 A. At this time, yes.

24 Q. And if you go down two paragraphs --

25 A. I think I know what you mean by spot estimate.
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 1 Q. You say --

 2 A. Not sure that's the language I used.

 3 Q. "I understand that EnPro's management sets inde mnity

 4 payment targets for its counsel.  Management targ et for the

 5 next 10 years is $485 million."

 6 And basically you say that's a fair number to put  in

 7 their financial statements, is that --

 8 A. That's correct.  Based on our history of workin g with

 9 them by this time and understanding what they wer e doing with

10 their budgets, the way they formulated them, and our analysis

11 of the outcome and --

12 Q. So somehow then --

13 MR. CASSADA:  I'm not sure he finished his answer .

14 MR. INSELBUCH:  I beg your pardon.  

15 Dr. Bates, you'll help me if you keep your voice up.

16 I don't hear that you're still talking.  I don't want to talk

17 over you.

18 THE WITNESS:  Excuse me.  I thought I was.

19 So, I mean, essentially, based on our history of

20 working with EnPro and its management, understand ing how they

21 formulated their budget, their description of tha t, as well as

22 how we formulated our estimate, and somewhat the extent to

23 which they had some degree of flexibility of when  they made

24 some payments across year-end, it made that the e lement -- to

25 the extent that they were within the range of the ir budgets,
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 1 it made their budget amount more likely than othe r amounts.

 2 Q. So basically it was more likely that the cases would come

 3 in over the 10-year period for what the client sa id they would

 4 pay for them, than any other number in the range?

 5 A. That's a misrepresentation of what I said, Mr. Inselbuch.  

 6 It is, essentially when they're forming their bud gets,

 7 they're considering what it is that they expect t o pay from

 8 their history.  Also what it is that we have desc ribed to

 9 them, what the likely future would look like.

10 So there was a lot of back and forth over what it  was

11 that we were expecting -- we were estimating woul d occur.

12 And by my understanding, is they were taking acco unt of

13 many of the same considerations we were.  We were  doing it in

14 a sort of model-based analytical way.  They were doing their

15 own analysis of what that is.

16 And they have a small degree -- well, some degree  of

17 flexibility of which was -- of where they formed -- of which

18 particular -- of the timing of payments right aro und year-end.

19 Given to the extent that those budgets were formu lated with

20 similar sets of expectations, that's not surprisi ng.

21 Q. So it was your understanding that they were doi ng a

22 parallel analysis of their own?

23 A. Well, they were doing a budgeting analysis so t hey

24 could -- which requires them to have a good under standing of

25 what kinds of expenses they were facing.  We lear ned about
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 1 those expectations.  It's similar in many respect s to

 2 addressing what the claims were; the body of clai ms that they

 3 have; the timing of when claims have to be resolv ed facing

 4 litigation.  So there's a lot of parallels in tha t.

 5 Q. But still it's a budgeting analysis.  They told  you we

 6 budgeted $485 million.  And you said, that's what  you

 7 budgeted.  That's probably where it will come out  -- that's

 8 the most likely place it will come out?

 9 A. Well, I think based on this discussion, it's ob vious

10 that's a rather large oversimplification of what I described.

11 We have a range which is formed on the analysis o f the

12 history; the number of claims that they have; wha t we see as

13 the likely transition -- the timing of the transi tion of the

14 litigation environment.  And to the extent that w ithin that

15 range, which we consider to be equally likely, th ere is a

16 budgeted amount that makes that budget amount som ewhat more

17 likely than the others.  That's the standard in t he accounting

18 principle.

19 Q. You do the same kind of spot estimate for your other

20 clients?

21 A. Depends on the circumstance and how their accou ntants

22 want to essentially account for the expenditure w ithin their

23 financial reporting statements.

24 Q. Did you authorize EnPro to quote your material in their

25 financial statements?
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 1 A. Yes.  We signed a statement to that effect, eac h year.

 2 Q. That's required under the securities law; isn't  it?

 3 A. I'm not familiar with that requirement.  We sig ned it.

 4 Other clients have us sign that as well, so we do  that.

 5 Q. Did you look at the filings that EnPro made und er its

 6 form 10K annually to see that they accurately des cribed what

 7 you had to say?

 8 A. Yes.

 9 MR. INSELBUCH:  So we have Your Honor, ACC 18, 19 ,

10 156, 149, 150.  These are the -- in order, the En Pro 10K forms

11 for the years ending, 2004, 2005, 2006, 2007, 200 8, 2009.

12 Mr. Sackett tells me I missed one.  621 -- ACC 62 1

13 which is 2008.

14 And let's look first at the first one in 2005, AC C

15 18.  And we want to look at page 28.  And on page  28, three

16 paragraphs up from the bottom.  We see the name o f Bates

17 White.  Let me just read this, Your Honor, becaus e it's

18 difficult.

19 "Bates White -- our outside counsel retained the

20 expert claims valuation firm Bates White to revie w Garlock's

21 product history, historical claims information an d settlement

22 experience, and to assist and advise in connectio n with the

23 management of Garlock asbestos claims, and our es timation of

24 Garlock's liability for pending and reasonably es timable

25 unasserted future asbestos claims.  We received a n opinion
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 1 from Bates White dated February 17, 2005 to the e ffect that

 2 Garlock's cancer claims through 2014" -- I'm sorr y I skipped a

 3 line.

 4 -- "to the effect that based on the range of even ts

 5 likely to transpire in the future, which are reas onably

 6 predicted for Garlock's nonmalignant claims throu gh 2008, and

 7 for Garlock's cancer claims through 2014, the rea sonable and

 8 probable estimate of Garlock's obligation for asb estos

 9 personal injury claims, ranges from $226.5 millio n to

10 $382.4 million."

11 That's the number that was in your report, correc t?

12 A. Yes, that's my recollection.

13 Q. We saw that before?

14 A. Yes.

15 Q. They go on to say, I take it you read it at the  time:

16 "We have adopted the range predicted by our exper t;

17 however, we note that Bates White also indicated the

18 calculation of the other potential estimates of G arlock's

19 future obligation for the period of the estimatio n that ranged

20 from $197.2 million to $553.5 million."

21 That's the broad range that you reported?

22 A. Yeah.

23 Q. Right.  And at the end of that paragraph they g o on to

24 say, "plausible scenarios exist that could result  in a total

25 asbestos-remaining liability of Garlock in excess  of
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 1 $1 billion, consistent with the high end of manag ement

 2 estimates provided in the previous two quarters."   

 3 Do you see that?

 4 A. Yes.  And they were using the term "liability" from an

 5 accounting sense.

 6 Q. I'm sorry, I didn't hear what you said.

 7 A. They were using the term -- this is financial r eporting

 8 basis.  We're using the word "liability" there in  the

 9 accounting sense.  It's an amount that's going on  the

10 liability portion of the balance sheet.  So it's not to be

11 confused with the notion of Garlock asbestos liab ilities.

12 Q. I wasn't suggesting to confuse it.  I'm just sa ying that

13 the number they put in was a billion dollars.

14 A. Yes, there are scenarios -- presumably there ar e

15 scenarios which could occur.

16 Q. Did you disagree with that at that time?

17 A. No.

18 Q. Now, if we go on, we can take each one of these  in order.

19 2005, at page 34.  This is exhibit ACC 19.  And y ou'll see

20 they are parallel, are they not?  They report you r range?

21 They report your broader range, and they go on to  conclude

22 that "plausible scenarios exist that could result  in a total

23 remaining asbestos liability for Garlock in exces s of

24 $1 billion" each time.

25 A. Correct.
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 1 Q. That was 2005?

 2 A. We have potential outcomes based on the calcula tion of

 3 the models, where there are calculations and scen arios where

 4 the expenditure could be over $1 billion in dolla rs of the

 5 day, yeah.

 6 Q. And in 2006, if we put up ACC 156, and we look at page 90

 7 and 91, we will see the same material.

 8 A. Correct.

 9 Q. Smaller range, the broader range, and the liabi lity may

10 be as much as a billion dollars.  And if we look -- correct?

11 A. With the same caveat, yes.

12 Q. And if we look at 2007, we'll see the same thin g.  If we

13 look at page 32 and 33, the range, the broader ra nge and the

14 billion dollars.  Yes?

15 A. Yes, that scenario corresponds --

16 Q. And 2008 --

17 A. Excuse me.

18 Q. 2008, the same thing if we look at ACC 621.  Ex cept the

19 ranges are all getting bigger, aren't they?  All of these

20 ranges are going higher?

21 A. All of the ranges are getting higher?

22 Q. That you're predicting.  Each year the numbers get

23 bigger, your numbers get bigger?

24 A. Well, not every year.

25 Q. Well, overall they get bigger?
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 1 A. There was a period in there where they stepped up, yes.

 2 Q. So we look at ACC 621, pages 33 and 34.  We now  have a

 3 range -- this is for the year ending 2008.  We ha ve a range of

 4 $431 million to $627 million reported, with the p ossibility

 5 that it could be a billion dollars -- in excess o f a billion

 6 dollars.

 7 And if we use the last part of that, Your Honor, on page

 8 34 in the third paragraph down, the last line the re it is.

 9 Can you highlight that?

10 And finally the last one, 2009, ACC 150, the rang e now if

11 you look at page 96, the range now estimated is $ 480 million

12 to $602 million and the liability could be as muc h as a

13 billion dollars, that number we find on page 97.  Yeah, on the

14 bottom of the first full paragraph.  Last sentenc e.  There it

15 is.  There it is.

16 So that was the last range you estimated under ac counting

17 principles, the range was $480 million to $602 mi llion

18 projecting cancers for only 10 years.  And as you  say, that's

19 dollars of the day.  Not discounted to present va lue.  And

20 Garlock is still saying, could be more than a bil lion dollars,

21 correct?

22 A. Yeah.  These are consistent with the estimates that I

23 showed to the court the other day when I essentia lly recast

24 those same numbers in terms of just the mesotheli oma portion

25 and took the present value of them, the upper end  of that
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 1 range, as I reported, which was in net present va lue of 6- to

 2 $700 million range, is consistent with the billio n -- over

 3 billion dollar estimate that I'm reporting here.  So it's the

 4 same estimates, simply recast in terms of present  value and

 5 looking only at the mesothelioma claims and then projecting it

 6 out for 50 years.  So they're the same scenarios.

 7 Q. And none of these estimates included defense co sts?

 8 A. That's correct.

 9 Q. Now you told us that you looked at these financ ial

10 statements when they were published.  And did you  notice in

11 there a statement that EnPro made to the effect t hat they only

12 paid claims if there was proof of exposure to Gar lock

13 products?

14 A. Yes, that's the same principle we used in calcu lating the

15 Garlock asbestos liability numbers that we used h ere.  Claims

16 that would assert -- they had to be able to asser t and would

17 sign an affidavit at a minimum that they were ass erting

18 contact with a Garlock product.

19 Q. So there's a reference in every one of these, b ut if we

20 just looked at the last one to save a little time , ACC 150,

21 year-ending 2009 at page 94.  I'm reading now und er heading

22 "settlements", the third paragraph.

23 It says "Before any payment on a settled claim is  made,

24 the claimant is required to submit a medical repo rt acceptable

25 to Garlock, substantiating the asbestos-related i llness and
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 1 meeting specific criteria of disability.  In addi tion, sworn

 2 testimony or other evidence that the claimant wor ked with or

 3 around Garlock asbestos-containing products is re quired."  

 4 Are you aware of that?

 5 A. Yes, that's the principle which I used to reach  my

 6 estimate for the liability.

 7 Q. Did you have any reason to doubt that's what th ey were

 8 doing?

 9 A. That's my understanding of what they were doing .

10 Q. All right.  Let's turn to some of the things yo u talked

11 about on your direct testimony.

12 One of the things you said, was that, "on average ,

13 claimants who filed with the trust before resolvi ng their

14 Garlock claims, settled with Garlock for just ove r half the

15 amount that Garlock paid claimants who resolved t heir Garlock

16 claims before their trust funds."

17 I'm reading a quote from your rebuttal report par agraph

18 148 at 85; is that correct?  Did I read it correc tly?

19 A. Yes, within the context of the claims that were  both

20 filed and resolved subsequent to the trust paying  claims.

21 Q. I take it that the thrust of this is to suggest  that in

22 the future, Garlock's average resolution costs wo uld be lower,

23 because it would have more and better information  from

24 claimant's other exposures from trust claims they  should get?

25 A. Yeah, the evidence during that same period is a lso
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 1 discussed in my rebuttal report is a greater frac tion of the

 2 claims -- the claimants were filing their claims prior to

 3 resolution with Garlock, and with the availabilit y of that

 4 information, Garlock's costs of obtaining that in formation

 5 would go down, and hence you would expect through  the model we

 6 described that their settlement average with thos e claims

 7 would go down as well.

 8 Q. Let's put up your page 85 in this rebuttal repo rt.  It's

 9 not an exhibit, maybe it's an exhibit.  I don't h ave the

10 number.  But in any event, page 85 of your rebutt al report.

11 There's an Exhibit 35 in the report.

12 And that rebuttal report says:

13 "Trust filing" -- this shows what you just descri bed,

14 that the claim was resolved with Garlock after th e trust

15 filings, the settlement average in 2002 dollars - - 2010

16 dollars was $58,000.  And if the claim was resolv ed before the

17 settlement average in 2010 dollars was $108,000.  That's what

18 you said.

19 A. Yes.

20 Q. We've done a graphic of that, if we could have ACC 783.  

21 Now that shows the $58,000 is the red column.  An d the

22 $108,000 is the blue column.

23 (Mr. Cassada and Mr. Inselbuch conferring.)

24 Q. This is ACC 783.  Please give Mr. Cassada one.

25 Now do you know when you did this averaging out, did you
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 1 find that the firms that you looked at, filed all  their claims

 2 before, or all their claims after, or were they s pread out

 3 over, some before and some after?

 4 A. I didn't do that analysis.  I looked at the per centage of

 5 claims.

 6 Q. You don't know?

 7 A. I simply partitioned them by the characteristic  that I'm

 8 describing here.

 9 Q. So you just averaged them all out?

10 A. The way in which I did it was, I formed a flag about

11 whether or not the claims given the filing inform ation we had

12 from the discovery on the DCPF Trust, and noticed  within the

13 data distinctive pattern that for claims filed an d settled

14 after 2007 when the trust began paying substantia l amounts of

15 money, that this relationship existed.

16 Q. But I think I just want to show the court what happens

17 when you average things sometimes.

18 Take us to the next page.

19 Here were two law firms in this group that you wo rk with.

20 And each one of these law firms actually settled -- the

21 settlements with Garlock that resulted from befor e, were

22 higher than the settlements that were after.  It came out

23 backwards for these two law firms.

24 Now we blanked out the names of the law firms, bu t it's

25 from the tables that we have from his materials, and we will
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 1 give you those names, but we didn't want to put t hem up on the

 2 board and have to clear the courthouse.

 3 MR. CASSADA:  I'm not sure how this witness can

 4 answer questions --

 5 THE COURT:  Let's see if he can answer.  If he

 6 can --

 7 BY MR. INSELBUCH:  

 8 Q. I'm representing to you that two of the firms i n your

 9 dataset look like this.

10 A. Okay.

11 Q. And if you -- what this shows is, in fact, it's  the

12 backwards of the first exhibit.  The red column i s actually

13 taller in each case than the blue column.

14 A. I would take these two given the variations in the

15 settlements about them being the same.  I wouldn' t call it

16 backwards.  But it certainly is different from th e overall

17 pattern of the slide before.

18 Q. Right.

19 A. So --

20 Q. But if you average them, look what happens.

21 A. Sure.  I get it.

22 Q. You get it.  I'm sure the court does too.

23 Averaging can have an interesting effect, because  this

24 result now looks like the one on the right when y ou average

25 them, looks a lot like the first chart that you p roduced.  But
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 1 if you split them out, they're not necessarily th at way.

 2 And isn't it fair to say that if this matters, yo u would

 3 have to look at it law firm by law firm.  Because  you're

 4 trying to evaluate their motivation and their set tlement

 5 practice, don't you?

 6 A. Yeah.  I mean, I agree that that's something th at could

 7 be of interest here.  And that essentially there must be

 8 something going on, as well, with the selection o f the cases

 9 more broadly, and particularly could be the selec tion of the

10 cases more broadly by the law firm at an earlier stage in the

11 selection that causes this pattern to exist.  So -- so it's

12 not, you know, this does not surprise me that you  found this.

13 Q. Nothing surprises me.  I've been in court too l ong.

14 But we will, if necessary, we will show each one of these

15 firms to you when we put on our expert case.

16 MR. CASSADA:  Mr. Inselbuch, is ACC 783 a

17 three-page --

18 MR. INSELBUCH:  Yes.  You have it all?

19 MR. CASSADA:  Yes, I do.

20 BY MR. INSELBUCH:  

21 Q. You've been in court throughout this entire hea ring, have

22 you not?

23 A. Yes, I have.

24 Q. You've heard a bit talking up and back about tr ust site

25 lists?

Laura Andersen, RMR 704-350-7493



CROSS - BATES   2901

 1 A. Yes, I understand what you mean by that.

 2 Q. There was some reference in the testimony, I th ink even

 3 you talked about this briefly in your direct, tha t one of your

 4 colleagues has a business of advising clients bas ed upon work

 5 histories that can be obtained and are obtained i n the

 6 litigation for each claimant, which trusts they w ould be able

 7 to file claims against based on the site lists?

 8 A. Yes, for those trusts that have the publicly av ailable

 9 site list, yes.

10 Q. That's a lot of them, isn't it?

11 A. Probably -- maybe two-thirds of them have site lists,

12 maybe a little bit more than that.  Something in that

13 neighborhood.

14 Q. So anyone -- Garlock, for example, could have c ome --

15 it's Mr. Scarcella, is it not, in your firm?

16 A. Correct.  Mark Scarcella, yeah.

17 Q. Garlock or someone like Garlock could come to

18 Mr. Scarcella and say, we have this work history of this

19 plaintiff in the case showing all the places he w orked and

20 what he did in those places, and Mr. Scarcella wo uld be able

21 to plug into his computer and say, based on this,  this person

22 will be able to file claims based on site lists a t two-thirds

23 of the trusts, right?

24 A. Yeah.  There's substantially more work than tha t, Mr.

25 Inselbuch, because of the way in which the data c omes.  But
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 1 starting in -- just prior to the time period when  Garlock

 2 filed for Chapter 11 filing is when we started do ing that

 3 business.  But yeah, so that -- that's a business  that's

 4 available.

 5 Q. Did you actually do this, or is this just theor etical?

 6 A. I'm sorry?

 7 Q. Does Mr. Scarcella actually do this or is it in  some way

 8 theoretical?

 9 A. No, he does this and has done it any number of times,

10 yes.

11 Q. And does he charge hundreds of thousands of dol lars to do

12 it?

13 A. No, it's not measured in terms of hundreds of t housands

14 of dollars.

15 Q. Is it in the tens of thousands of dollars?

16 A. It's generally in the range of $10,000, approxi mately.

17 Q. So this information about where these claimants  could

18 claim against trusts, I could get that from Mr. S carcella for

19 $10,000?

20 A. I would be happy -- or we would be happy to do that, yes.

21 Q. And just so we're clear, we sat here for eight days and

22 listened to science testimony, Garlock's science testimony,

23 committee's science testimony.  Does anything in your estimate

24 depend upon the science testimony?

25 A. Well, certainly my understanding of the litigat ion
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 1 environment and the way in which the litigation p lays out is

 2 somewhat dependent upon the way the science case goes.

 3 My understanding of why the liability likelihoods  are

 4 what they are -- this gave me insight into that.  I was using

 5 that as a way of testing, essentially, the assump tions I had

 6 made in coming up with the estimate here, against  my

 7 understanding of those facts.

 8 Q. You done?

 9 A. Yes, sir.

10 Q. I'm sorry.

11 But I take it, for the purposes of your report an d

12 opinion, you do not rely at all on any of the sci ence experts

13 that Garlock has proffered for the proposition th at Garlock's

14 gaskets do not emit sufficient fibers to make any body sick.

15 I'm reading from your deposition at page 185, lin e 5, and your

16 answer was, "that's correct".

17 A. Yeah.  I do not use the science evidence of Gar lock to

18 reach the conclusion that there is no liability.  Rather, I

19 adopt the plaintiff's expert's case -- position, that the --

20 essentially that the exposure relationship betwee n exposure to

21 gaskets or low dose -- particularly low-dose chry sotile

22 products moves in the same way that the regulator y model does,

23 which is a linear model from zero exposure up in the form --

24 in a way that the EPA 1986 model did, as describe d and done by

25 Dr. Nicholson in his work with them.
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 1 Q. So --

 2 A. Essentially adopting Dr. Welch --

 3 Q. I'm not sure I understood what you said.

 4 But are you telling us that you're assuming the

 5 plaintiff's side of the science case?

 6 A. I'm assuming that in a world in which the plain tiff wins

 7 the case, it's because the jury has essentially a dopted the

 8 plaintiff's side of the case.

 9 Given the exposure estimates as I understand them , and

10 the relative exposures of gasket asbestos exposur e and fiber

11 release relative to the other products, that in a  world in

12 which -- in a situation in which the plaintiff wi ns, the jury

13 has adopted that position.

14 Q. And in fact, you testified in your deposition, "so

15 Garlock in proceeding to trial has its scientific  case,

16 plaintiffs put on its scientific case, and on tho se cases

17 where the plaintiff wins, the jury has bought its  theory of

18 liability and is essentially bought into that vie w of the

19 science?"

20 A. That would be my understanding, yes.

21 Q. That's at page 190 of your deposition.

22 In your direct testimony you also took the view t hat

23 whatever Garlock was paying to resolve claims, it  did it only

24 to avoid costs.  Is that broadly what you were sa ying?

25 A. No, I said for, you know, approximately 95 perc ent of the
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 1 claims, the analysis revealed that for those clai ms, Garlock

 2 did it solely to avoid costs.  Or as I actually d escribed

 3 that -- it's not that it was impossible that ther e were any

 4 cases with liability in there, but they were -- h ad a

 5 negligible effect on the result.  That's why in m y table I put

 6 up, I put the words nil instead of zero on catego ry of cases

 7 which is 95 percent of the cases.

 8 Q. In your original report at paragraph 8, page 8 -- I don't

 9 need that.  I think Dr. Bates will agree with me.

10 You said that for settlements below $250,000 ther e was no

11 factor in that settlement to reflect chances of l oss.  That

12 was all settlement.  That was all avoiding costs below

13 $250,000?

14 A. I think my analysis in the original report was,  I had

15 essentially three categories; zero to 50,000; 50 to 250; and

16 over 250,000.  Where in the top cases the issues of liability

17 were the principal concern.  There were some case s in the

18 middle one where liability concerns were present.   I think we

19 did the analysis there for individuals who were a live at the

20 time of a trial, potential trial in California, a nd New York,

21 and we did uncover there about 4 percent, I belie ve, liability

22 likelihood.

23 Subsequent analysis showed that that was primaril y --

24 that was driven by the cases between 200,000 and 250,000.  So

25 at the time period of the rebuttal report, we had  done the
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 1 additional analysis and lowered that threshold to  bring into

 2 those cases, because the statistical analysis rev ealed a more

 3 definitive cut, as well as the other tests we did  having to do

 4 with the potential where the threshold could be, based on the

 5 economics of trying cases and so on as described in my

 6 rebuttal report.

 7 Q. Indeed, in your rebuttal report you lowered the  threshold

 8 to $200,000?

 9 A. Right.  The additional analysis showed that the re were

10 within that range, the additional cases which sho wed

11 indication of liability concerns, which is why I lowered that

12 threshold.  They were there in the prior period, but it was

13 included in a broader range, and we were able to discriminate

14 between them better in the subsequent analysis.

15 Q. Now based on all of that analysis, you take the  view that

16 the threshold is 200,000, and any cases settled b elow the

17 200,000 were settled just to avoid costs?

18 A. Well, that, again, you're saying it in an absol ute way

19 which is not the way I said it there.  I said it,  it's the

20 issues there which is the number of cases for whi ch, and the

21 size of the liability concerns of that are neglig ible,

22 relative to cost avoidance issues.  Whereas the l iability

23 issues become material in the cases above that le vel.

24 And again, as I described there, it's not a knife  edge.

25 It's a range which is expected to occur.
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 1 MR. INSELBUCH:  Your Honor, may I use the easel?

 2 THE COURT:  Sure.

 3 BY MR. INSELBUCH:  

 4 Q. When we talk about these thresholds, we have an  axis

 5 here.  And we're saying this is all the cases abo ve 300,000.

 6 And the way that you were -- I'm sorry.  Above $2 00,000.

 7 And the way you tested this, I think you told us is, you

 8 had the dollar amount of the settlements, and dow n here the

 9 age of the claimant.  And if there was some relat ionship

10 between the liability and the settlement, you wou ld expect to

11 see some relationship that looked somewhat -- thi s slope

12 should go down some, to reflect the fact that the  older the

13 claimant, the lower the settlement amount?

14 A. Yes, that's the analysis.

15 Q. And now I'm going to try to superimpose it on h ere to

16 make it simpler.  If it's under -- let's do a dif ferent color.

17 Let's do this color.

18 If it's under $200,000 to test your theory -- tho ugh I

19 agree with you it's not a knife edge -- the curve  will be kind

20 of flat, wouldn't it?

21 A. That's the analysis.

22 Q. Right.  Now, would you be surprised to find tha t if you

23 ran the same test, and you ran it for above a num ber as low as

24 $10,000, there would still be slope to it?

25 A. Well, if you mix in the amounts above $200,000 into lower
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 1 amounts, it will always have some slope in it, be cause you're

 2 mixing the ones with slope with the ones that don 't.

 3 Q. But if you took the amounts in between, they wo uldn't be

 4 flat, they would all have slope in it.  We could work our way

 5 all the way down and we would still have slope in  it?

 6 A. Certainly.  You're mixing in the ones for which  there are

 7 liability concerns, absolutely.

 8 Q. How do we know where this flat line begins?

 9 A. Well, there's several different ways in which w e did that

10 test, as I described in the report.  One of them is the

11 economic test which we described in the rebuttal report which

12 considers the costs that it takes cases to go to trial.  And

13 to the extent that we expect to see cases for whe n the

14 liability estimates -- excuse me -- the extent to  which the

15 costs of the trial are there, you can expect to s ee certain

16 outcomes -- are the outcomes that you see for the  settlements

17 rational, economically rational, relative to the costs of the

18 trial.  That's one way to do it.  That gives you essentially a

19 place where you can test.  So you test the thresh old of the

20 difference between above and below the particular  threshold

21 that the economic test gives.  It's a statistical  test.  What

22 you find below that amount, that there is no thre shold --

23 excuse me, there is no slope, and above that ther e is.

24 There's a more sophisticated statistical test whi ch

25 essentially would allow for the testing of a brea kpoint as

Laura Andersen, RMR 704-350-7493



CROSS - BATES   2909

 1 it's called, a more sophisticated econometric tes t that you

 2 can do here, which I've looked at as well, but it  simply

 3 confirms what I had already concluded.  No need t o add that in

 4 addition.

 5 But it's essentially a more sophisticated discrim ination

 6 test done econometrically on this.  But it simply  confirms the

 7 exact same analysis that I have here, which is th at the

 8 threshold, the economic test posits a particular threshold

 9 where it makes sense -- economically rational sen se that it

10 would be the effect of liability likelihood, that  is if you're

11 going to have a trial likelihood of success for t he trial, you

12 would expect that you can extract a substantial a mount of the

13 expected trial costs.

14 If you do not have liability likelihood, or if it 's nil,

15 you don't have a credible threat of taking cases to trial, and

16 there's much lower costs that can be avoided.  So  it comes at

17 it from several different ways.

18 Q. But you agree with me that we could put this cu rve for

19 all the cases above 200,000 -- above 200,000, abo ve 150,000,

20 170,000, all the way down to $10,000, it will sti ll be slope?

21 A. Sure.  The more you mix them -- but what you se e is --

22 rather than you have one misperception in the way  you've drawn

23 the picture there.  Because as you take that thre shold down,

24 that line is going to get flatter and flatter and  flatter.

25 Because you're mixing a combination of things whi ch have a
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 1 flat line, and those which have a line that's a s lope at which

 2 we found it, was about .4 -- excuse me, about .7 percent per

 3 year decline.  As you mix those two things togeth er in

 4 ever-increasing proportions of the lower one, the  line will

 5 get flatter and flatter and flatter.  You can tak e it all the

 6 way down to zero.

 7 The point is, that test -- the other test we did,  that

 8 test is very powerful for finding the ability of liability

 9 likelihood in it.  

10 As described in one footnote in my report, you ca n add as

11 little as a .035 percent.  That's 35 one-thousand ths of a

12 percent of liability likelihood.  And given the t housands of

13 observations we have here, you can detect that wi thin the

14 data.

15 So the fact that below the 200,000 range you find  no

16 liability likelihood from a statistical test, is strong

17 evidence that the liability concerns are nil rela tive to the

18 cost concerns.

19 Q. Well, we'll leave it for Dr. Peterson to commen t on this,

20 because this is beyond my economic -- econometric  skills.

21 Let's turn to the meat of your report, what you a ctually

22 did here.

23 This new method posits, does it not, that all pre sent and

24 all future claims against Garlock will go to a tr ial.  And at

25 that trial, everybody that may have responsibilit y to Garlock
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 1 that's still not in Chapter -- hasn't gone to Cha pter 11 will

 2 be a defendant.  And the evidence that reflects e xposure to

 3 materials for -- that are now the responsibility of trusts,

 4 will be available to everybody.  And everybody wi ll have

 5 perfect information, plaintiffs and defendants, a bout what's

 6 going on.  And the cases will go to a jury, and t he jury will

 7 decide them and we'll get a result; is that fair?

 8 A. No --

 9 MR. CASSADA:  Your Honor, I object to the compoun d

10 question.  Ask him to break it up.

11 THE COURT:  Go ahead and answer it if you can.

12 THE WITNESS:  I can.  But first let me clarify a

13 couple points with regard to that.  I never assum e perfect

14 information.  We explicitly do not assume perfect  information.

15 As I described in my direct report, if you had pe rfect

16 information, you would, in fact, know exposure in  fact to the

17 individuals and likely have hundreds of potential  parties

18 sharing in liability based on what we know about the history

19 of the products used with asbestos in them.

20 The other thing I think which is more important i n

21 this construction is, we're not positing essentia lly an

22 analytical construct here to figure out and parse  the

23 liability likelihood -- excuse me, the liability concerns

24 versus the cost-avoidance concerns.

25 In a practical sense, obviously if you were to tr y
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 1 and run trials, transaction cost is the case as w e see in the

 2 real world dominate that and become the overridin g concern

 3 when the liability likelihoods are low.  

 4 The analytical construct is something that is a

 5 standard methodology within econometrics.  It all ows us to

 6 parse between these two factors which are not dir ectly

 7 observable.

 8 So it gives us a basis for estimating the degree to

 9 which the parties, when considering whether or no t to take the

10 case to trial, take into account what they expect  would be the

11 potential outcome from taking those cases to tria l versus not.

12 And then we are positing within that construct, f air

13 trials, where the information which is known by b oth parties

14 is made available to the decision makers, the tri ers of those

15 outcomes.

16 So whereas we know from, say, discussion with

17 Mr. Hanly and his report, about the role in which  the actual

18 trials can have some distortionary impact of who is basically

19 present in the courtroom versus who isn't.  In th at context

20 you're then talking about how the outcome of the trials can

21 vary from case to case, depending on how the plai ntiff

22 presents the case.  Then you have to consider tha t, well,

23 symmetrically with regard to the other potential defendants in

24 the cases as well.

25 So to the extent if you focused your case -- the
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 1 plaintiff focused the case on any one of the sele ct subsets of

 2 the potential liable parties, his positing a situ ation that

 3 it's more likely that a bigger share would be ass igned to the

 4 ones happen to be in the courtroom than who don't .  But on the

 5 other hand, they shift from case to case who that  target

 6 defendant actually is.

 7 So whether we consider it as being all of them ar e

 8 together in the same courtroom in an analytic con struct way,

 9 versus occurs at random which one they target, th e essential

10 outcome is the same, that so long as the trials a re

11 essentially fair, or they get targeted at random,  you get

12 approximately the same outcome, which is the aggr egate

13 liability gets divided up in the manner in which I described

14 within my report, which is going to be divided up  amongst the

15 parties for which the plaintiff knows or can reas onably know

16 where his exposures come from.

17 BY MR. INSELBUCH:  

18 Q. But just so we're clear, if there are 4,000 cla imants

19 that tried their cases, it would take about two w eeks -- we

20 saw the science case takes eight days.  So that w ould take

21 8,000 weeks to try just the presence.  That would  take 80

22 years of jury trials.  And it would cost $1,600,0 00,000 just

23 for the defense cost at $400,000 a case.  So we'r e doing an

24 analytical construct because this couldn't happen , correct?

25 A. In that consideration, the -- essentially the t ransaction
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 1 cost -- the liability cost estimates would domina te the

 2 process.

 3 In point of fact, if you were to in fact try to d efend

 4 every one of the cases, then by and far -- far an d away the

 5 vast majority of cases -- the plaintiffs would ne ver take them

 6 to trial at all.  That's what the analysis shows.   That's what

 7 the experience of other defendants shows.

 8 Q. In fact, as a student of this process, you unde rstand

 9 that cases settle when the plaintiff's perception  of what the

10 settlement amount should be, and the defendant's perception of

11 what the settlement amount should be overlap a li ttle bit,

12 correct?

13 A. Well, whether it's a little bit or a lot, as we  showed in

14 the examples that we gave, that it can be a fairl y substantial

15 range.

16 In the case that I describe there, where we had t he

17 example from the one case, we had a range of pote ntial

18 settlements, which is nearly $600,000 that could be divided up

19 between the plaintiff and the defendant, rather t han taking

20 the case to trial.  So that's a rather substantia l overlap.

21 Q. But am I not right, that in order for there to be a

22 settlement, the plaintiff's view of what the sett lement should

23 be and what the defendant's view of what the sett lement should

24 be, each of them having a range, have to intersec t somewhere?

25 A. Yes, I think that's the fundamental point here.

Laura Andersen, RMR 704-350-7493



CROSS - BATES   2915

 1 Q. Right.

 2 A. Which is, there has to be consistency between t he

 3 parties' evaluation of the relative likelihood of  the outcomes

 4 and the potential for what they would get if the case was

 5 taken to trial, in order for there to be a settle ment.  That

 6 there has to be substantial disagreement on those  for which

 7 there would be no settlement for which the case w ould go to

 8 trial.

 9 Q. And if those two don't overlap, those are the o nes that

10 go to trial?

11 A. That's basically the economic analysis of it, y es.

12 Q. And basically, what the jury decides is, whose perception

13 was more accurate?

14 A. Well, yes.  The jury makes a decision about wha t it sees,

15 based on the cases -- how they're presented, yes.

16 Q. Now, are you telling us that this whole constru ct is to

17 try and predict how the cases would ultimately se ttle out?

18 A. No, this a construct that basically allows us t o

19 analytically parse between those elements and how  much of the

20 amounts that could be spent are actually represen ted by

21 Garlock's asbestos liability.

22 Q. But you're not suggesting that these trials wou ld

23 actually take place.  What you're suggesting is, through this

24 analysis, if people had in their heads what would  happen at

25 these trials, this is how it would resolve itself ?
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 1 A. Well, I think as I've shown both in my direct a nd as

 2 we've talked about here, the outcome of the settl ements is

 3 from a standpoint of considering both the liabili ty concerns

 4 and the cost avoidance concerns, you know, depend s on the

 5 information regime about the cost to the defendan t of

 6 obtaining the exposure information.

 7 That's why we laid out the alternative estimates that we

 8 did, and why we did the financial reporting forec ast the way

 9 we did.

10 And what we've done through the analysis here is,  be able

11 to parse out of that, how much of that is due to the liability

12 concerns, and how much of that is due to the cost  avoidance.

13 Q. And we do that looking at verdict results.  We do that

14 looking at the verdict results, not at the settle ment history

15 of Garlock, correct?

16 A. Well, as I describe, we use the verdict analysi s to

17 determine, based on the verdict history, how much  of the --

18 what the liability likelihoods and potential outc omes of the

19 cases could be.  That's the history that all the parties have

20 for potentially analyzing and handicapping the ou tcomes of the

21 cases.

22 In addition to that, we know what the claimant's

23 characteristics are.  We have a good idea, hence,  what the

24 potential economic damages are.  And hence, under standing the

25 litigation environments in the states, what the r elative
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 1 noneconomic damages components are.

 2 So, we essentially there mimicked what it is esse ntially

 3 an economic analysis that the parties would do in  handicapping

 4 the case, which lead then in combination of what the costs of

 5 the cases are to settle, the negotiation, if you will, between

 6 the two parties that comes to a settlement amount  which takes

 7 account of both elements in the settlement amount .

 8 And the analytical exercise here is to understand  within

 9 that, how much of that -- that is from the liabil ity concerns,

10 versus how much is the cost concerns.

11 And that of course is a function of the informati on

12 regime for which we work.  How costly is it for u s to get the

13 exposure information that is vital to Garlock's d efense.

14 And that is -- so what we know is that the amount  that

15 you get in settlements, is going to be determined  by

16 alternative, defense posture of the company, the availability

17 and cost of getting the relevant information.  

18 Whereas the liability is essentially invariant to  that.

19 It's essentially driven by what the liability lik elihoods

20 would be, given the information is presented and done, as we

21 posit here, in fair trials.

22 Q. Fundamentally, you're saying what we're trying to predict

23 here is, how all these cases in the future would settle if

24 Garlock had information it claims it was deprived  of?

25 A. Well, we've done two things.  We've estimated w hat the
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 1 liability concern portion of that is.  What Garlo ck's asbestos

 2 liabilities would be.  And then I provided severa l alternative

 3 estimates about what the expenditure -- what the settlement

 4 amounts could be, based on the amount of availabl e information

 5 and the cost of obtaining that information to Gar lock in its

 6 defense.

 7 Q. Now, to do this analysis, we rely on tort syste m

 8 verdicts, do we not --

 9 A. I use that --

10 Q. -- rely all on the settlement history, correct?

11 A. I'm sorry.  I was answering and then you talked  some

12 more.  So go ahead.

13 Q. I beg your pardon?

14 A. Please repeat the question.

15 Q. In doing this analysis we rely on tort system v erdicts,

16 we don't look at the settlement history itself, c orrect?

17 A. Well, I think what I described was, in doing th e

18 calculations of the liability likelihood in the a ffirmative

19 case, I used the verdict history as the basis for  the

20 calculations.  And then used the settlement data,  and my

21 analysis of the settlement data to test the verac ity of that.

22 Q. Now, historically, what percentage of Garlock's  claims

23 were resolved by trial verdicts?

24 A. Well, they had essentially 83 cases were tried by

25 verdict.  We had a settlement history of approxim ately 22,600
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 1 and change, of cases.  So that's a miniscule frac tion.  I

 2 could pull out a calculator and do it, but --

 3 Q. Less than 1 percent?

 4 A. Yes, considerably.

 5 Q. Okay.  And is Garlock's history in this regard different

 6 from other defendants?

 7 A. Yes.

 8 Q. Some tried more cases at different times in the ir

 9 history, some didn't?

10 A. Yes, they've done different alternatives.

11 Q. But Garlock's history was, for the most part, g roup

12 settlements, was it not?

13 A. Much of Garlock's history involved group settle ments, but

14 also individual settlements which -- as well.

15 Q. Now, so -- but you didn't rely on -- this much of its

16 history in these group settlements in doing any o f this

17 analysis, did you?

18 A. Well, I certainly considered the role the group

19 settlements played a lot, because that's a substa ntial portion

20 of what Garlock did.  And in particular, when I'm  doing my

21 analysis of the relationship between costs and de fense costs

22 versus liability analysis, it was very much in my  mind about

23 the effect the group settlements would have on th at.

24 Q. We're going to look at what you actually did in  a few

25 minutes.
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 1 But were you here in court when Mr. Turlick testi fied?

 2 A. Yes.

 3 Q. He said, according to my notes "verdicts are al ways

 4 uncertain and unpredictable".  Did you hear him s ay that?

 5 A. I believe that I think we've shown the picture of the

 6 potential amounts that we've showed, and there's quite a wide

 7 range in potential outcomes.

 8 Q. And you've testified, have you not, that almost  by

 9 definition they are not representative of the cas es in

10 general, the ones that go to verdict?

11 A. The average that you get out of cases that go t o trial,

12 it's not representative of the average of the cas es more

13 broadly.  There tend to be more -- they tend to b e more highly

14 selected, as we showed, toward cases which would be higher --

15 higher potential outcomes, more likely to be aliv e, more

16 likely to be in jurisdictions that have higher va lue.

17 Q. You told us about reading articles by Professor  Priest of

18 the Yale law school?

19 A. Yes.

20 Q. Am I not correct that Professor Priest takes th e view

21 that trial verdicts are neither random or represe ntative?

22 A. I agree with that.  Hence, part of my analysis of how you

23 use the trial verdicts, and how you have to test the trial

24 verdicts to apply it to the cases more broadly.

25 It's not that they're devoid of information, they  just
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 1 simply are not representative.  You can't take th e average

 2 outcome of them and just blindly apply it to the totals.

 3 Q. All right.  Now let's go back now to your actua l report

 4 and opinion.

 5 I'm going to focus first on your estimate of

 6 responsibility for the present claimants.  And th e number

 7 that's in your report is that -- when all is said  and done and

 8 you do all the things in 160 pages you talk about , that

 9 estimate will be something less than $25 million.   That's what

10 you say in the report?

11 A. For the liability of Garlock -- asbestos liabil ity.

12 Q. For the presents.

13 A. Yeah.

14 Q. Right.  You don't provide any more precise numb er in your

15 report, do you?

16 A. No, the number, as I indicated there, the actua l amount

17 is, I think as I said, is less than, and most lik ely

18 substantially less than that number.  But I don't  try and

19 quantify it below that number.

20 Q. And if we read your report from beginning to en d, can we

21 find out how you calculated that number?  Do you show any

22 other numbers along the way that gets you to that  material?

23 To get that number less than $25 million?

24 A. I think I showed lots of calculations of that.  We

25 discussed that in some detail in my deposition.  We could have
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 1 spent more time on it in my deposition.

 2 Q. Well, I'm asking you in the report -- where in the report

 3 do you show the arithmetic that gets to a number somewhere

 4 under $25 million?

 5 A. There's lots of that in my backup material.

 6 Q. In your backup.

 7 A. The description of it is given in my report.  T he factors

 8 that play into it are described in my report.  An d then the

 9 computer programs, which when you do the calculat ions are

10 provided in my backup material, as is common.

11 Q. Right.  Now Dr. Gallardo-Garcia gave us this ro bust

12 Garlock database yesterday -- Friday, offered in evidence.

13 The material, the calculations are not in here, a re they?

14 A. Not -- that's not what that -- my understanding  is that

15 that is a copy of the data that's used for the ev identiary

16 purposes.

17 Q. Right.  I'm sorry.

18 A. I wasn't finished with my answer.

19 Q. If I beg your pardon.

20 A. Your description was, that disk is not -- there 's other

21 information that was provided to you as the backu p material

22 for the report at the time it was submitted.  And  then there

23 was a day-long deposition where I was available t o answer any

24 questions regarding that calculation and none wer e forthcoming

25 at that time.
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 1 Q. Right.  But if the court wanted to figure out h ow you got

 2 to the number less than $25 million, he couldn't tell from

 3 reading your report, could he?

 4 A. I don't think that's right.  I give a descripti on of the

 5 number and all of the steps that I went through t o get it.

 6 So -- and the parameters which lead into that mod el.  So it's

 7 fairly straightforward.

 8 Q. Yeah.  But every step you report, there's no

 9 quantification.  It's trust me, whatever these nu mbers are, at

10 the end of the day it's going to be less than $25  million?

11 A. I don't think that's right.  But the report is --

12 describes the steps and how we went about doing i t.  And the

13 model, which actually is used, the calculations a re done, was

14 provided.

15 Q. Indeed.  And indeed sometime in the winter we g ot another

16 one of these (indicating) did we not, from you, a nother batch

17 of material in computer format that was your back up that

18 explained all the steps you did, correct?

19 A. Right.  A few days after the report was turned in.

20 Q. Right.

21 A. Right.

22 Q. We actually took a look at that.  And we wanted  to figure

23 out step-by-step what you actually did, to get to  the numbers

24 that you got to.

25 Now there were basically four questions that need ed to be
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 1 answered, were there not?  How much a successful plaintiff

 2 will win at verdict, when they win?

 3 A. The potential compensatory amount, yes.

 4 Q. And then the second question would be, how many  of them

 5 are there altogether?

 6 A. That's one of them.

 7 Q. And a third question?

 8 A. Sorry.

 9 Q. How many of them will win; correct?

10 A. Yeah.  Those are the elements of it.

11 Q. And at the end, the fourth question is, of the ones that

12 win, and of the amounts they win, how much of tha t will

13 Garlock pay?

14 A. It sounds like you understand it fairly well.

15 Q. Okay.  So those are the four -- I don't want to  call them

16 steps, I want to say those are the four factors t hat go into

17 the analysis, and into the -- push the button fin ally to get

18 to the number that's less than $25 million?

19 A. Sure.  Those are the basic elements of it.

20 Q. All right.  Now let's start with the first one.   How much

21 will they win if they win.

22 Now you went about that by doing something called  the

23 regression analysis, did you not?

24 A. Well, I used regression analysis as part of com ing up

25 with that.
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 1 Q. Right.  You took a database of several hundred verdicts

 2 that you found publicly reported, did you not?

 3 A. Through Mealey's, Westlaw, yes.

 4 Q. Various places.  And these were verdicts that r eflected

 5 plaintiff's successes in mesothelioma cases?

 6 A. Correct.

 7 Q. All right.  And you looked at that and you've d ecided

 8 that there would be three variables that would be  predictive

 9 of the results that occur, correct?

10 A. Well, I think that's -- let me -- I don't think  that's

11 quite the accurate description of it.

12 What we know from the analysis of the verdicts is , they

13 tended to come from -- more often come from state s which had

14 higher juries -- higher value outcomes than the t ypical filed

15 claim.  They tended to be younger claimants than comes from

16 the typically filed claim.  And they tended to be  more likely

17 to be alive at the time of the trial, than the ty pically filed

18 claim.

19 And hence, in order to come up with a way -- rath er than

20 just calculating an average from that, if we want  to apply it

21 to the broader array of claims, we need to have e ssentially an

22 analytical description which accounts for the rel ative

23 contribution of each of those factors in the tota l.  The

24 regression analysis is the factor which gives us that.  

25 And the way we specified a well-formulated regres sion,

Laura Andersen, RMR 704-350-7493



CROSS - BATES   2926

 1 which would allow us to essentially compute what would be the

 2 appropriate average accounting for the jurisdicti on, the age,

 3 and the life status of the individual claim.

 4 So it's a way of correcting for what we call the

 5 selection bias of the verdicts that we see, since  we know that

 6 they're a selected group, relative to the overall  average by

 7 comparison of the claims that are tried vis-a-vis  the claims

 8 that are filed.

 9 Q. So you used -- basically you had three factors and you

10 weighted them, based upon the information that yo u got out of

11 the data, correct?

12 A. Essentially, we used the regression procedure t o find

13 what the relative contribution of each component was to the

14 average.

15 Q. And the three factors were age, whether the cla imant was

16 living or dead at the time of trial and what stat e grouping

17 the case fell into?

18 A. Right.  That was the selection that was going o n amongst

19 the cases, between the filed cases versus the res olved

20 cases -- the tried cases.

21 Q. And you used that, and you applied that regress ion using

22 those factors to 3,932 claims, did you not?

23 A. Yes, all of the claims in the pending -- the op en

24 mesothelioma claims.

25 Q. You were here when Dr. Gallardo-Garcia testifie d he
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 1 explained that there was -- first there was what he called a

 2 meso questionnaire, and that reduced the populati on of

 3 claimants from 6,000 to about 4,000?

 4 A. Right.

 5 Q. Yeah, and that's the 3,932?

 6 A. That's correct.  It's the remaining number of o pen

 7 mesothelioma claims after the process.

 8 Q. And then -- and then what you did is, you then did this

 9 regression, and you basically valued using this r egression

10 each one of those 3,932 claims?

11 A. Through the steps that you just described.

12 Q. And you get a sum for that?

13 A. Yes.

14 Q. And then the next step was, you working with th e

15 questionnaires, you decided that some of these pe ople, some of

16 the 3,932 claims, would never come to fruition be cause they

17 could not show sufficient exposure to Garlock pro ducts, did

18 you not?

19 A. Right.  Rather than doing as we do -- as is don e in the

20 settlement analysis, which is just look at the hi storical

21 percentage of paid to unpaid claims.  Here we wen t -- which is

22 a proxy for whether or not they have product expo sure.  I

23 mean, you put up the description of what it took to basically

24 be a paid claim.  We went directly to the plainti ff's own

25 assertion about whether or not they had contact, either
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 1 directly or indirectly with Garlock's product.  W e assigned a

 2 valuation to those cases which had at least suffi cient

 3 criteria to make it the first step towards gettin g to a trial.

 4 Q. And basically what you did was, you took out fr om the

 5 aggregate that you had obtained by regression for  the 3,932,

 6 the values that you've had attributed to 1,755 of  these

 7 claims?

 8 A. Right, we assigned a zero value --

 9 Q. Right.

10 A. -- for the ones that could not establish contac t or did

11 not assert -- not establish, just assert contact with Garlock

12 asbestos-containing products.

13 Q. But you didn't do it by average.  You actually took out

14 each one of the 755?

15 A. Well, I'm only taking exception to your word "t ook out".

16 We assigned them a zero value because they didn't  assert

17 contact with Garlock's product.  So there's no ba sis to

18 believe that there would be any liability with th ose cases,

19 because --

20 Q. Fair enough.  I'm just trying to identify what you did.

21 I'm not quarreling with you, yet.

22 So you now wound up in the next level with an agg regate

23 for the remaining 2,177 claims, correct?

24 A. Well, I'm not sure where in the analysis you're

25 describing.  We were talking about the plaintiff -- we were
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 1 talking about the potential compensatory amounts.

 2 Q. Yes.

 3 A. And you have to go through each one of the step s before

 4 you add it up to get to the total.  So are you go ing through

 5 all of the steps, because we didn't add the verdi ct amounts

 6 together.

 7 Q. I'm saying -- you told me before you used the

 8 aggregate -- the regression analysis.  You applie d it to the

 9 3,932 claims.  And you got a value for each one o f those

10 claims?

11 A. Correct.

12 Q. Each one individually from your regression anal ysis?

13 A. Right.  But then we don't add those numbers up.

14 Q. But you got a value for each one of those?

15 A. We got a potential verdict amount for each clai m to use

16 in the model that we described.

17 Q. Right.  So one of the factors then, is the pote ntial

18 verdict amount for those 3,932 claims?

19 A. Right.  We now have an estimate for each one of  them.

20 Q. And you took out of that factor the -- because you marked

21 them for zero, the 1,755 claims.  So the factor i s now reduced

22 to -- the regression analysis for the remaining 2 ,177 claims?

23 A. I think there's a little bit of confusion in th e way

24 you're describing it here.

25 We have essentially 309 -- 3,900-plus claims.  Ea ch one
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 1 of them has a number on it.  And then at this poi nt for the

 2 analysis before -- we're not adding up those numb ers of

 3 potential verdict amounts.  We're simply saying a t some later

 4 stage --

 5 Q. We'll do that --

 6 A. -- we say that the liability likelihood associa ted with

 7 those who don't assert contact is zero, versus th ose that are.

 8 That doesn't come as a percentage against the tot al.

 9 Q. That's why I call it a factor.

10 A. Right.  But I just wanted to make sure because it sounded

11 to me like you were talking about adding up verdi ct amounts

12 and that's not what we did.

13 Q. Well, it doesn't really matter, does it?  It's going to

14 be a factor in the process.

15 A. Sure it matters.

16 Q. In your analysis, you have values now for 2,177  claims

17 with positive numbers on them?

18 A. I'm sorry, Mr. Inselbuch.  You're mixing two th ings

19 together.  To get clarification here, you're mixi ng together

20 the liability likelihood which is another factor,  with the

21 assignment of the potential verdict amount.

22 Q. I haven't gotten to the liability factor at all .  I'm

23 just talking about what we agreed was step one; i f they win,

24 how much do they win?

25 A. Right.  That exists for all 3,900 claims.
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 1 Q. But then you put -- you then, looking at the PI Qs, you

 2 took out 1,755.  You said those people get zero.

 3 A. That's part of the liability likelihood calcula tion, not

 4 part of the first step.  It's a different factor.

 5 Q. But in any event that reduces -- it's part of t he same

 6 calculation, is it not --

 7 A. It's --

 8 Q. -- when we're all done?

 9 A. It's the other step, a different step.

10 Q. Right.  Now, after you did that, there were onl y two more

11 steps in your analysis, were there, am I right?  Only two more

12 factors that got applied here.  One was, you mult iplied the

13 result by 1/36th.  And the other was, you multipl ied the

14 remaining result by 3/36th; isn't that what you d id?

15 A. No.

16 Q. Tell me what you did.

17 A. All right.  That's what I was just trying to de scribe.

18 You described four pieces of this, four steps to this.  You

19 have the initial valuation of what the potential verdict

20 amounts are.

21 We then have the valuation then of what would be the

22 liability -- essentially the liability likelihood  within each

23 one of these cases, and that includes essentially  the zero for

24 the cases for which there is no asserted contact.

25 And then a potential amount for which would be th e
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 1 liability likelihood for the other, whatever that  number was

 2 that remained after we removed those cases.

 3 And then on that amount we then assigned, based o n what

 4 would be the potential amount of each of those ca ses, that

 5 we -- would basically be assigned to Garlock, and  we did three

 6 separate calculations there as I described in det ail in my

 7 report.

 8 One of them is essentially a calculation which as sumed

 9 that in all jurisdictions, all of the 36 parties could cover

10 their liability share, as I described in my direc t.

11 We don't really know from any of the evidence tha t's been

12 presented here or elsewhere, whether the trusts a re actually

13 covering their liability shares or not.  The data  have never

14 been provided to us that allow us to calculate th at.  And your

15 side opposed the discovery that would allow us to  find that

16 out as they have done here.  So I've done it as I  described in

17 my deposition three different ways.

18 I first assumed that all of the information was t hat all

19 of the parties could cover their relative liabili ty shares,

20 which essentially amounts to dividing that by -- into the 36

21 parties that were there.

22 Another calculation that I did was to assume that  the

23 trusts were not covering their full liability sha re and were

24 treated in that way in the calculation, and hence  they got a

25 different calculation depending on whether or not  they were in
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 1 a joint and several jurisdiction or a hybrid juri sdiction

 2 along the lines of what I described in my direct examination.

 3 And then also for the case of just simply underst anding

 4 the idea of what would it be -- what result would  I get if I

 5 added every jurisdiction to joint and several.  S o that no

 6 matter whether or not they were in the hybrid or several

 7 states, were treated as joint and several, wantin g to

 8 understand within regard to that, what would have  to be the

 9 liability likelihood that would be consistent wit h the first

10 two.

11 So essentially all of those calculations were thi ngs that

12 I did.  And on the basis of the benchmarks that I  created for

13 each one of them, it's obvious, vis-a-vis particu larly the

14 liability likelihood test of the settlement data,  that a

15 number -- the actual liability likelihood is less  than

16 8 percent, and the aggregate total of the pending  claims would

17 have to be less than 25 million, and probably con siderably

18 less from the standpoint of the liability.

19 Q. That's all what you said in your report in grea t detail?

20 A. Right.

21 Q. But we went into your code, and we found you re ally only

22 did four things.

23 Can I have ACC 803?  Make that bigger.

24 As I said before, you took 3,932 claims, and you put them

25 through your regression analysis, and you came up  with a
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 1 number to all of these digits -- or you could com e up with a

 2 number to all of these digits?

 3 A. By the way, this is not my code.  Right?  This is code --

 4 Q. This is what we did?

 5 A. That's right.

 6 Q. We did your regression --

 7 A. This is Dan Relis' (phonetic) language.

 8 Q. This is our regression of the 3,932 claims.  Yo u get you

 9 wind up with 16,886,262,696.  When you take out t he 1,755, you

10 wind up with 2,177.  And you get $9,377,759,943.  And if you

11 divide that by 36, you get 2,595,000,000 -- I'm s orry --

12 A. I think you're off.

13 Q. I got that wrong.  Two -- 25,000,965?

14 A. No $259,659,998 --

15 (Counsel and witness both talking at the same tim e.)

16 Q. And when you multiply that by 3 out of 36, whic h is a

17 decimal or .08333, you get $21,629,678.  And that 's your under

18 25 million number?

19 A. That's the pure several calculation, yes.

20 Q. All right.  Now that's indeed --

21 A. You can do that calculation in that way.  The a rithmetic

22 is equivalent to that way --

23 Q. You didn't do it that way, but it came out that  way,

24 didn't it?

25 A. I think if you hadn't talked over me, you would  have
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 1 heard me say, it is mathematically equivalent to this

 2 calculation when you do the several calculation.

 3 Q. Can I have ACC 802a.  This is actually out of y our

 4 backup.  Right?  There's something in there calle d "Pending

 5 Stock Evaluation and Future Claims Valuation".  P ending stock

 6 valuation, that's the present claims, is it not?

 7 A. Yes.  I don't disagree with that.

 8 Q. And the number there is 21,629,678, and that's exactly

 9 the number we got?

10 A. Yes.  As I said, that's what mathematical equiv alent

11 means.

12 Q. Eight important digits?

13 A. Yes.

14 Q. So you think we got it right?

15 A. I'm not disagreeing with you.

16 Q. All right.  So then what we're saying here is, we do

17 it -- all of the factors together consist of doin g a

18 regression analysis to put value on the claims th at we

19 think -- we say actually may have proof of exposu re, the 2,177

20 claims.  The regression analysis values that.  Di vide it by

21 36.  Multiply it .08333, and that's where we get our answer

22 here, bingo.

23 A. Right.  In pure several calculation it is strai ghtforward

24 and simple like that.  Yes, I agree.

25 Q. If you did -- now, we didn't find anywhere in y our code a
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 1 calculation other than the pure several calculati on.  We did

 2 find that you created code in an attempt maybe to  do it, but

 3 we couldn't find that you ever ran it?

 4 A. No, we provided you the code, and the descripti on of it

 5 is in my report.

 6 Q. But you didn't do it?

 7 A. I did it.  You simply didn't produce every pote ntial

 8 outcome from that code, but you have the code.

 9 Q. Would it have been bigger or smaller?

10 A. Well, it depends on which number you use.  If y ou use 8

11 -- .833 (sic), it's a bigger number than either o f the other

12 two benchmarks.  But the liability -- the settlem ent test

13 indicates that the actual liability likelihood is  considerably

14 less, as I discussed in --

15 Q. (Indiscernible.)

16 A. I'm not hiding anything here, Mr. Inselbuch.  I t's

17 exactly what I described in my deposition --

18 Q. You really can't either.  I wasn't talking abou t the 8.33

19 (sic), I was talking about the 1/36.  The 1/36 --  you decided

20 that on average somehow, there would be 36 partie s paying the

21 claimant in every case -- 35, in addition to Garl ock, did you

22 not?

23 A. Yes, typically we have come to that as an estim ate which

24 we consider to be a very conservative estimate, r elative to

25 the actual exposures that an individual would hav e --

Laura Andersen, RMR 704-350-7493



CROSS - BATES   2937

 1 Q. And --

 2 A. -- and can identify.

 3 Q. This -- but you put up -- yet on Friday you put  up a

 4 graph that said, well there are some states with joint and

 5 several, and some states were several, and some s tates were

 6 hybrid.  You didn't do any calculation with that,  did you?

 7 A. That's not true.

 8 Q. Well --

 9 A. I provided you the model.

10 Q. We couldn't find it in your code.  So maybe on redirect

11 you could have Mr. Cassada show you where it was done.  

12 But in any event, you didn't use it --

13 A. I think I was clear on that, so...

14 Q. You didn't use it here, this is what you did.  Get us a

15 value for the 2,177 claims, divide it by 36, mult iply it

16 by .08333 and that's the estimation.

17 Now, let's talk about those.

18 A. Is that a question, I'm sorry?

19 Q. Let's talk about first how you got rid of the 1 ,755 to

20 get down to 2,177.  You start with the 39 -- you can take that

21 off.  And you can put up ACC 804.

22 You ground -- you reviewed the PIQs that came in response

23 to the survey and you put them into categories.  And the ones

24 in the categories listed here were part of the 1, 755 that you

25 took out.  Now, there were 402 of the 1,755 there  was just no
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 1 answer, correct?

 2 A. These are -- these are from Dr. Peterson's repo rt.  They

 3 look about right.  I'll accept them.

 4 Q. You don't dispute this table, do you?

 5 A. I have no reason to.

 6 Q. Okay.  So 402 of the claims that you took out w hich was

 7 almost 25 percent of the claims just people didn' t answer?

 8 A. Yeah.  There were a fraction of people didn't a nswer.

 9 Q. Didn't answer.  And you took out some who for s ome reason

10 or other you said they had a new lawyer.  So pres umably what

11 that meant, they said they had a new lawyer, the case hadn't

12 been prepared yet.  Is that what that meant?

13 A. "New lawyer", 181.

14 Q. And --

15 A. I have to go back.

16 Q. You have to go back to see.  All right.  Discov ery is

17 ongoing --

18 MR. CASSADA:  Does this language "new lawyer" --

19 THE WITNESS:  That doesn't look like our language .

20 MR. INSELBUCH:  This evolved from his material.

21 MR. CASSADA:  Was that language, "new lawyer" --

22 MR. INSELBUCH:  You can ask him about it.

23 THE COURT:  This is Dr. Peterson's chart.

24 MR. INSELBUCH:  This is Dr. Peterson's analysis o f

25 what he did.
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 1 MR. CASSADA:  Okay.  So that's not --

 2 MR. INSELBUCH:  Let's forget about the "new lawye r".

 3 Q. "No response".  We know what that meant.  You t ook out

 4 the ones with "no response".  You took out 113.

 5 A. We assigned the ones as "no responses" as being  zero,

 6 yes.

 7 Q. Took out 113 -- oh, I'm told, by the way, by my

 8 colleague, that indeed this language comes from h is database.

 9 I didn't know that.  But that's why this was prep ared this

10 way.  We can pull that out for you --

11 A. Sure.

12 Q. -- or you can pull it out if it's wrong.

13 "Discovery ongoing".  That means in response to t he

14 inquiry of where we -- how were you exposed to Ga rlock

15 product?  The answer was -- don't know yet, disco very's

16 ongoing.

17 A. Yeah, these are -- okay.  So let me just clarif y.  This

18 has a title which says, "For Inferring No Contact  Status".

19 Within the PIQ there were a series of check boxes  which said

20 to identify what your contact was.  And it wasn't  this that I

21 used -- there wasn't any inference.  It was simpl y a matter of

22 how many of the claimants had submitted a PIQ, wh ich check the

23 box, which said, I have contact with the Garlock product.  And

24 that's the term that we used.  We didn't infer at  all.  So I

25 want to make clear, that's not what I did.  What I did was, I
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 1 looked for the number of claimants who checked th e box who

 2 said, contact with Garlock product; direct; indir ect;

 3 bystander.

 4 Q. And if they didn't check the box, they were out ?

 5 A. That's correct.  They were assigned a value of zero for

 6 not asserting through the process --

 7 Q. Even though they may have said, we don't know y et because

 8 discovery is ongoing, or I have a new lawyer and he hasn't had

 9 a chance to work at it yet, or whatever their rea sons were?

10 A. Right.  And then on total we looked at the aggr egate

11 amount of the zeros within the claim.  And it mak es sense,

12 vis-a-vis the historical data we've seen about th e percentage

13 of claims that could not and did not assert the c ontact with

14 Garlock product.

15 Q. Let's just focus on the one that we understand at least,

16 "no response".

17 A. Right.

18 Q. Now, this whole exercise assumes a trial where both

19 plaintiffs and defendants will be able to underco ver -- or

20 uncover all reasonably available evidence, correc t?

21 A. Right.

22 Q. And that assumes that the plaintiff will have a  full

23 opportunity to do discovery?

24 A. Correct.

25 Q. So, but you have assumed for this purpose that these
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 1 people that didn't even send in an answer to the

 2 questionnaire, for whatever reasons they may have  done that,

 3 they will never be able to find that proof?

 4 A. Well, I think as I described in my deposition, I've

 5 treated this in two different ways.  I mean, this  was a

 6 court-ordered questionnaire asking them to submit  which -- or

 7 requiring them to submit.  They didn't do it.  I have two

 8 alternative ways that I can treat those responses  -- those

 9 lack of responses.

10 One is, that the reason they didn't submit the

11 information is that they don't have a basis for a sserting

12 contact with Garlock product, which is something that they

13 would understand quite early on in their decision  to sue

14 Garlock in the first place.

15 Second of all, I could treat them as if they were  missing

16 at random.  The economics of the situation based on

17 historically looking at cases where I've had nonr esponses,

18 essentially, when elements are missing, they tend  not to be

19 missing at random, but they tend to be missing in  the

20 direction which suggests that there are less than  a randomly

21 selected group with regard to that.

22 As I described in my report, I also tested what w ould

23 happen to my estimates if I treated them as being  missing at

24 random, instead of treating them as purely a zero .  As I

25 described, it raised the estimate there by five o r six percent
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 1 of the total.

 2 And given the overestimate that we have by using the

 3 trial basis and the highly selected cases, to com e up with the

 4 liability likelihood that is not enough of the di fference to

 5 make me change the overall opinion about what the  upper bound

 6 of the Garlock asbestos liabilities are.  So -- s o I

 7 understand the issue, and I've looked at it and t hought about

 8 it, but it doesn't -- it's not material enough to  change the

 9 conclusions.

10 Q. But this is what you did.  And this is based up on --

11 A. That's not what I did.  What I did was describe d by the

12 context, but yes.

13 Q. Well, that may be, but what you did was, you to ok out

14 1,755, marked them zero, and these were the reaso ns you gave

15 for marking them zero?

16 A. The reasons I said -- I think that's the part I  took

17 exception to.  The reasons they were marked as ze ro, is

18 because they did not assert contact against a Gar lock product,

19 not for these reasons.

20 Q. Well, these are the reasons in your database?

21 A. No, that's an explanation having to do with som e field

22 about the status of the claim.  It's not somethin g that has to

23 do with whether or not they asserted contact or n ot.

24 Q. And in fact, the status of this questionnaire w as like a

25 snapshot moment in history, was it not?
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 1 A. I don't know what you mean by that.

 2 Q. Well, this went out on a particular day when --  which was

 3 several years after this case had been filed in C hapter 11,

 4 and a stay had come into place stopping all litig ation,

 5 stopping all discovery in litigation; is that cor rect?

 6 A. Well, so it didn't stop the plaintiff's case fr om

 7 proceeding --

 8 Q. Well, it stopped --

 9 A. -- against Garlock.

10 Q. It stopped the ability of the plaintiff, and an y interest

11 the plaintiff might have in developing a case aga inst Garlock;

12 is that correct?

13 A. So, I mean, it's very rare that the plaintiff l earns

14 something about their status from Garlock.  The p rimary source

15 and the vast majority of information in cases abo ut who the

16 plaintiff is exposed to comes from the plaintiffs  and

17 attorneys, not Garlock.

18 Q. We didn't hear that from Mr. Turlick.  But what  we did

19 hear -- what happened here is, we were testing th e information

20 that the plaintiffs had as of the date Garlock we nt into

21 Chapter 11?

22 A. The plaintiff has that information very early o n in the

23 development of their case.

24 Q. How about the fellow who gets mesothelioma two weeks

25 before Garlock files a Chapter 11, comes to his l awyer one
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 1 week before Garlock files in Chapter 11.  What's his file

 2 going to look like then?  Is it going to be devel oped?  Is he

 3 even going to have a work history?  Is he going t o have a

 4 worksite history?

 5 A. He's going to have developed that in his case, yes.

 6 Q. He would have developed that in one week?

 7 A. Garlock is not the only person he's suing.

 8 Q. At the same time the plaintiff's lawyer has no interest

 9 in developing the case again Garlock, because he can't proceed

10 with it?

11 A. That doesn't mean the plaintiff's lawyer doesn' t know it,

12 doesn't have the information.

13 Q. So you're inferring what the plaintiff's lawyer  knows,

14 even though he tells you, I haven't done the disc overy yet.  I

15 don't know yet.  I'm a new lawyer, I haven't look ed at the

16 file.  You're saying -- and I didn't send them in  at all.  All

17 those folks, somehow they all know, as of the fil ing date of

18 this Chapter 11, what their proof is against Garl ock.  You're

19 assuming that?

20 A. I think it's more than assumption, Mr. Inselbuc h.

21 Q. Okay.

22 A. These cases essentially very early on -- and in  fact in

23 the initial interviews that are done between the plaintiff and

24 the lawyer who essentially is the one who he reta ined in the

25 case, takes a work history -- the doctor, after a ll as
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 1 described by the medical doctors who did this inf ormation is,

 2 they take a work history.  But the plaintiff's la wyer himself

 3 is going to immediately take a work history, and the most

 4 comprehensive work history that he can, because t his is after

 5 all unfortunately a person who is dying.

 6 Q. How do you know?  No plaintiff's lawyer talks t o you?

 7 A. Well, sometimes they do.  But that description of the

 8 case, I think, is economically the only rational thing to do.

 9 And given what we've seen here as the testimony a nd some of

10 the evidence that's developed, that's the only th ing that

11 makes sense, given these cases.

12 Q. First --

13 A. After all, I've worked with many plaintiff's la wyers on.

14 Cases.  For you to say, no plaintiff lawyer talks  with me -- we

15 have a rather robust practice.  And I know that i n many cases

16 even before lawsuits are filed, there is an inten sive effort to

17 try and understand the case at a detailed level a bout what the

18 potential value of the case and against which par ties.

19 We do that work on behalf of plaintiff lawyers in  our

20 recovery practice, not in asbestos liability laws uits.  But no

21 lawyer who is taking a case on in a contingency b asis is going

22 to take on a substantial case without having done  -- getting

23 some assessment of what the relative value -- wha t value of

24 the case is and who they can sue.  It makes no se nse.

25 THE COURT:  Let's take a break.
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 1 MR. INSELBUCH:  Yes, Your Honor.

 2 THE COURT:  I've got one question for you before we

 3 do break.

 4 The population of these 6,000 or 3,900 or whateve r,

 5 these are cases in which complaints have been fil ed by

 6 Garlock?

 7 MR. INSELBUCH:  Yes, sir.

 8 THE COURT:  Against Garlock?

 9 MR. INSELBUCH:  Yes, sir.

10 THE COURT:  Let's come back at 11:30.  

11 (A brief recess was taken in the proceedings.) 

12 BY MR. INSELBUCH:  

13 Q. Just going back for just a minute to ACC 804.  Just so

14 it's clear.  All of these folks file lawsuits, do  they not?

15 A. That's my understanding.

16 Q. And -- but the "no response" is not that they d idn't

17 check off a box, they didn't file any questionnai re; is that

18 correct?

19 A. "No response", yes.  We do not -- that's right.

20 Q. You didn't get a questionnaire back at all?

21 A. We didn't get a questionnaire.

22 Q. Let's turn to -- that was on step two.  Let's t urn to

23 step three, the 1/36 for a minute.

24 And what you did here to find out that it was 36,  you

25 looked at different data.  You looked at 512 clai mants' files
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 1 where you could identify, and how many defendants  they sued in

 2 the tort system.  And you looked at 265 claimants ' files so

 3 that you could identify how many trusts they had claims

 4 against.  And then you found that of those files,  you had 210

 5 from which you could get both of those bits of da ta, correct?

 6 A. Well, it's not quite represented correctly.  I mean, it

 7 didn't have anything to do with the number of par ties they

 8 sued.  It had to do with the number of parties in  their

 9 interrogatories or depositions.  They identified both the fact

10 that they were exposed to a product and whose pro duct it was

11 or the brand of that product.

12 Q. Agreed.  Where you could get the information wh ere at

13 least you could infer that they would be defendan ts or they

14 would be trust claims?

15 A. I don't know if that's an inference.  The point  is, is

16 that's what they said factually within the data t hat they had.

17 So it wasn't an inference.

18 Q. Yeah.  And put up ACC 805.

19 This is what the distribution actually looked lik e,

20 didn't it?

21 A. Well, I haven't constructed this graph, but the re is a

22 wide variety of responses, and what I took was a median.

23 Now this is parties per case.  Which -- which is the --

24 if you could just explain to me what it is you gr aph here?

25 Q. Well, this is how you get the 36.  That's a com bination
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 1 of Garlock plus a certain number of tort defendan ts, plus a

 2 certain number of trusts.  And for the various nu mber of

 3 parties and the people you were dealing with, thi s was the

 4 result you found, and it centered in around somew here in the

 5 30s, didn't it?

 6 A. Well, okay.  So let me just clarify.  I did it distinctly

 7 separate for the way I did the analysis is slight ly different

 8 than this.  I didn't add the two together and the n look at a

 9 distribution.

10 What I did was, I looked at the number of parties  we

11 identified as being tort defendants.  Took -- loo ked at the

12 distribution of those -- essentially of statistic al

13 distribution of those, and took the median, both of the -- for

14 the number of tort -- identified tort defendants,  as well as

15 identified tort exposures, as well as doing the s ame analysis

16 for the trust.

17 Q. And you took --

18 A. But there's a wide -- I took a median in this p articular

19 case.  It could be an average, it could be a medi an.  Though

20 the average would overweight the -- skew the numb ers towards

21 the highest value ones.  So what I use is the med ian amount

22 which is more a middle amount.

23 In these distributions they occur very close to e ach

24 other generally.  But it's a more robust measure of the

25 central tendency of the average when you have a s kewed
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 1 distribution.

 2 Q. Okay.  Now the 1/36th includes 22 trusts, does it not,

 3 and 14 tort defendants?

 4 A. Including Garlock.

 5 Q. Including Garlock.  Now, this assumes that you' re living

 6 in a several liability regime.  And that each one  of these 36

 7 parties were responsible for 1/36th of the respon sibility?

 8 A. In the -- I'd state it slightly differently.  T his

 9 doesn't assume you're in a several state.  This w as the number

10 of parties involved.  How those 36 parties are tr eated,

11 depends on whether -- which type of jurisdiction you're in.

12 And in the several jurisdiction, they all have as signed them

13 all a 1/36th share.  Assuming they all have a rel ative -- have

14 a pro rata share of the eventual outcome.

15 Q. But that's what you did.  You just did 1/36th h ere, in

16 your calculations to get to the less than 25 mill ion, which is

17 actually the number 21,629,678?

18 A. I understand you keep representing that.  But i t is, as I

19 described before, I did multiple calculations and  provided you

20 a modeling.  And the arithmetic that you provided  here is for

21 the several share calculation.  It's not the only  thing I did,

22 and it's not the only thing I described either in  my

23 deposition or in my report.  But I just want to m ake it clear

24 that the fact that you continue to say that, does  not mean I'm

25 buying into that.
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 1 Q. You can say you did it.  We can't find it in yo ur code.

 2 We can find code, but no work-product.

 3 But in any event, in getting to the number that y ou

 4 estimated here, this is the calculation that was employed.

 5 Now, when you did the -- when you came up with th e 22

 6 trusts, how did you decide which trusts a particu lar claimant

 7 could claim against?

 8 A. Well, we had several pieces of information rega rding

 9 that.  We had the information that came from the PIQs telling

10 us how many trusts they were asserting claims aga inst.  And

11 that number came out to be in the neighborhood of  about 18

12 trusts.

13 Then we have additional information which comes f rom

14 ballots and 2019's which gave us on average -- wo uld have been

15 additional four trusts which -- are trusts for wh ich are not

16 set up and operating.  And given that we have bot h the fact

17 that these on the face of the 2019's and ballots say that

18 they've asserted exposure against the company.  A s well as my

19 understanding of having worked in this litigation  for a number

20 of years, that these claimants will assert exposu re against

21 those trusts, and would have historically asserte d exposure,

22 it's reasonable to assume that these companies wi ll also

23 have -- these individuals will also assert claims  against the

24 additional four.  So that's how we came up with t he number.

25 Is that clear?
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 1 Q. So if they filed proof of claim against the tru st or

 2 voted in a bankruptcy that resulted in a trust, y ou assumed

 3 they were claimed successfully against that trust ?

 4 A. Right.  In light of the fact that that's what t hey said.

 5 But also the fact that historically the evidence is that they

 6 did.

 7 Q. Well, in fact --

 8 A. Claims like that did.

 9 Q. Have you looked at the data that the trust publ ished

10 annually to determine what percentage of the clai ms that file

11 actually get paid?

12 A. You can't tell the answer to this question thro ugh that.

13 Those claims -- they do not provide that informat ion on a

14 disease by disease basis. 

15 Q. Well, they provide it overall, do they not?

16 A. That doesn't tell you anything.  Those numbers are

17 dominated by the nonmalignant claims, which we've  heard

18 discussed here a lot of times, are known to be su bstantially

19 fraudulent claims.  That's not surprising --

20 Q. You --

21 A. You cannot draw an inference from that.

22 Q. You think the claims that are being reported an d resolved

23 by the trusts in the years after 2010, for exampl e, are

24 dominated by nonmalignant claims?

25 A. I would have to look at what figure -- they do not
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 1 separate out the diseases.

 2 Q. But you don't know that --

 3 A. And depends on --

 4 Q. -- do you?

 5 A. I wasn't given the discovery that allowed us.  We asked

 6 for it, it wasn't given to us.

 7 Q. I see.  Let's assume that you're right, that th ere are 22

 8 trusts.  And that if we were to take -- put back ACC 803.

 9 And just as an exercise, if we were to divide the  16

10 billion number by the 3,932 claims, and I appreci ate that

11 averages don't necessarily mean much, you would g et an average

12 there of $4,294,570 per claim, correct?

13 A. Sounds about right.

14 Q. And if 22/36th of that -- that's the number tha t your

15 regression analysis would say the total verdict w ould center

16 around, correct?

17 A. That's the average.

18 Q. Yeah.  The average?

19 A. Literally.

20 Q. Let's just work with the average for the moment .  Now if

21 22/36th of that was represented by trust's respon sibility, if

22 we did 22/36th of that, you get a number that is 2,624,459.

23 A. Okay.

24 Q. I did it with one of these.  You can check me i f you

25 want.  But I'm going to represent that I tried to  do this

Laura Andersen, RMR 704-350-7493



CROSS - BATES   2953

 1 correct.

 2 Now --

 3 A. We can save some time and go ahead with that.

 4 Q. In fact, will the trust -- those 22 trusts pay 2,000 --

 5 $2,624,459?  Let's take a look at exhibit --

 6 A. You're missing a step there.

 7 Q. Pardon me?

 8 A. You're missing a step there.

 9 Q. Work with me.  You can tell me later.

10 A. Okay.

11 Q. Let me take a look at Exhibit ACC 782.  Here we  put on

12 this list a whole bunch of these trusts and you'l l see some of

13 the big dusties (phonetic) they've been talking a bout B&W,

14 Armstrong, Eagle-Picher, Owens Corning, USG.  And  what we put

15 on this is from public data.  The average value p aid by the

16 trust and the payment percentage that they actual ly paid.

17 We've added it all up, we've divided it by the nu mber of

18 trusts on this list, and we get an average per tr ust of

19 $20,907.

20 Now, if you trust me for my arithmetic, you multi ply that

21 by 22, you get $459,960.  Now, what we had said t he 2,236

22 would come out to, was the 2,624,459.  But we're not going to

23 collect from these trusts in a joint and several liability

24 jurisdiction anything more than $20,097.  So we h ave a

25 shortfall here --
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 1 A. Well, 406,000, yes.

 2 Q. I'm sorry.  We have a shortfall here of $2,164, 500.  Now

 3 who's going to pay that shortfall?  I guess that would get

 4 spread over the 17 solvent defendants, wouldn't i t?

 5 A. Well, 14.

 6 Q. Huh?

 7 A. Fourteen.  

 8 Q. Fourteen solvent defendants.  I beg your pardon .

 9 So if we divide that number by 14, what do we get ?  We

10 get an additional $273,900.  Which if you add it to the

11 original 1/36th share which was $119,293, meaning  any one of

12 the solvent defendants would be paying $273,900 w hich is 2.3

13 times what they were paying to pick up -- in orde r to pick up

14 the shortfall of the trust; is that correct?

15 A. Assuming the plaintiff won.

16 Q. Pardon me?

17 A. Assuming the plaintiff won.

18 Q. We're only working in a case where the plaintif f wins?

19 A. Right.  We have to --

20 Q. We're trying to figure out what the 1/36th redu ction

21 means?

22 A. Right.

23 Q. The reduction has nothing to do with plaintiff' s winning,

24 it's the share value, is it not, that gets alloca ted when the

25 plaintiff wins?
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 1 A. Correct.  That would be part of the calculation .  The

 2 only thing on this I would say is the numbers in terms of the

 3 average that we have here and the total estimate of recovery

 4 from the trust is slightly less than what we esti mate, but --

 5 Q. I'm sorry.  I couldn't hear you.

 6 A. I said, the only thing I would say differently is that

 7 the number that you have here in terms of the agg regate

 8 recovery from the 22 parties that you have here i s slightly

 9 less, because -- than what we have, because you h ave not

10 included the values that you get out of the new t rusts, which

11 are part of the four -- the total.

12 So you have a number here that's slightly less th an what

13 we get as total estimate.  It's something more al ong the lines

14 of $600,000 in total, but I get your point.  It's  not going to

15 materially change this calculation on the point y ou're trying

16 to make.  Just wanted to make it technically accu rate.  It's

17 still going to be close to $2 million as you said .

18 Q. Okay.  Let's fix another aspect of the 1/36th s hare.

19 A. This, by the way, is in the calculation that we  did as I

20 described --

21 Q. I'm sure it must be in there, but it's not in y our report

22 anywhere.

23 A. The description of it is in my report, the mode l is in my

24 backup material.

25 Q. Backup --
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 1 A. And my experience in working with the folks at LAS is

 2 they are more than competent in figuring out how to do that

 3 calculation from the data we provided.

 4 Q. Who is more than competent?

 5 A. Mr. Relles sitting there.

 6 Q. Oh, yes.  We did it for you.  We're trying to e xplain to

 7 the judge what you did that nobody can read from the report.

 8 Now let's look at the 1/36th again --

 9 A. I don't know what to say about that.

10 Q. Now to get to the 1/36th, what you're doing her e is,

11 you're using a combination of the 1/36th share, a nd then there

12 are three trials won by plaintiffs in the 1990s, correct?

13 That's where the .08333 comes from, right?

14 A. Correct.

15 Q. And there were trials also in the 2000 period?

16 A. Yes, we've heard a lot about those, yes.

17 Q. And those trials resulted in a much larger perc entage of

18 plaintiff's successes?

19 A. There's a group of them which did, yes.

20 Q. Yes.  But we're focusing on this 1990s, because  I take it

21 you take the view that that was in the days when Garlock had

22 access to better proof of the exposure of the big  dusties?

23 A. That's one part of it.  The other part is the s ettlement

24 liability test.

25 Q. Now -- and you were supplied with all this info rmation
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 1 about Garlock's trial results from the 1990s and 2000s by

 2 Garlock's lawyers, correct?

 3 A. Yes.  They filled in from the parts that were m issing

 4 from publicly available data on the trial.

 5 Q. Now, it occurred to us that instead of hypothes izing this

 6 1/36th share, and the actual -- and this regressi on analysis

 7 exercise to find out what the jury verdicts would  be, we might

 8 focus just on the results in those three cases th at actually

 9 went to verdict in the 1990s against Garlock and see what

10 indeed the plaintiffs won, how many shares there were -- in

11 other words, how much Garlock actually paid.  Did  you ever do

12 that?

13 A. I've looked at that.

14 Q. Do you know how that comes out?

15 A. I don't have a number off the top of my head, n o.

16 Q. Well, if you start with -- put back ACC 802a an d "Pending

17 Stock Valuation".

18 The average payment baked into your estimate per claim is

19 $9,936.

20 A. That's the liability amount, yes.

21 Q. The liability.  Why don't we talk about liabili ty.

22 (Counsel conferring.)

23 Q. Now, if you actually looked at the 1990s, 807a,  please.

24 The three verdicts in those cases.  The average t otal verdict

25 in those three cases was $2,378,856.  And of that , Garlock
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 1 actually paid three point -- as if there were 3.3 8 shares.

 2 Now if we still applied to that your 8.3 percent

 3 reduction factor, the value per claim is not $9,9 36, but

 4 $58,648.  Now --

 5 A. Demonstrating how unrepresentative they are, ye s.

 6 Q. Well, they're representative enough for you to use 3 out

 7 of 36 and say I'm going to reduce the whole packa ge by 3 out

 8 of 36 because this is the way it came out in the 1990s.

 9 So we're just using the same results, the same ve rdicts,

10 to see if we actually use the verdicts themselves  where we

11 would come out?

12 A. Right.  But you also need to test that with the  other

13 information that you have and, you know, you coul d conclude --

14 Q. You'll get a chance to do that on redirect.

15 A. Okay.  Excuse me.

16 Q. Just work with me.

17 A. I'm sorry.

18 Q. In fact, for the period, 2000-2010 the average total

19 verdicts were $4,280,268.  And Garlock paid as if  there were

20 only two players.  And there the plaintiff's perc entage win

21 was not 8.3 percent, but was 36.2 percent, inferr ing a value

22 per claim of $775,556.

23 And if you add the period together, you get these  results

24 which are on the board, the average total 3.9 mil lion, Garlock

25 paid just under half of the liability -- paid jus t under half
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 1 the liability.  The average percentage, plaintiff  of winning,

 2 was 24.1 percent, inferring for the whole period,  a value per

 3 claim of $458,000.

 4 Now, if you use these -- please turn to 807b.

 5 If you use these numbers and put them through -- you

 6 know, Mr. Cassada, you gave us all your stuff at the end of

 7 the day or in the mail, and we're trying to help you out, but

 8 try not to interfere when I'm asking questions.

 9 MR. CASSADA:  I need the exhibits.  We haven't be en

10 holding exhibits.

11 MR. INSELBUCH:  These are demonstrative.

12 MR. GUY:  We didn't get --

13 MR. INSELBUCH:  Let's not argue and waste our tim e.

14 THE COURT:  Go ahead.

15 MR. INSELBUCH:  We will try to hand them to you a s

16 we get to them.

17 Q. We said, okay, Mr. Bates said, the value per cl aim was

18 9,941.  The number of claims was 2,177.  His liab ility in

19 millions -- this was just present claims was 21.6 .

20 But if you use these other numbers that would act ually be

21 derived from the trial results, you get very diff erent

22 numbers, do you not?  You get a present liability  if you use

23 the 1990 figures, and use the 8.3 percent calcula tions, you

24 get a number of 127.8 million.

25 And if you use the 2000 period, where you have a
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 1 little -- you have a larger average total verdict , you have a

 2 greater percentage of the verdicts paid by Garloc k, and a much

 3 larger percentage of plaintiff wins, you wind up with a

 4 liability, based on these verdicts alone, in exce ss of

 5 $1.6 billion just for the present claims.

 6 And if you average it over the entire period, you  would

 7 come up with a liability just for the present cla ims of

 8 $1 billion.  Do you follow the arithmetic?

 9 A. It's -- so you're basically wanting me to buy i nto the

10 idea that Garlock is the only one of two parties who is liable

11 for all of the claims that are asserted against i t in the

12 pending claim period?

13 Q. I don't want you to buy into anything.  I'm jus t telling

14 you that if you use this data, that's what actual ly happened.

15 That's what Garlock actually paid against these c laims in

16 1990, in 2000s and on average overall.

17 A. Right.  If you use a few numbers from this data  in a very

18 distorted way, which is unrepresentative of what actually

19 occurred, sure you can make these numbers do this .  And if you

20 extend these out into the indefinite future, you can make it

21 appear as if Garlock's liability is equal to the national

22 debt.  But that doesn't mean it's valid calculati ons.

23 Q. Valid enough to use this to get 8.3 percent?

24 A. Not without testing it.  It's very important th at you

25 test it against the veracity of the assumption yo u're making,
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 1 against the other information that you have.  And  that's an

 2 integral part of this analysis.  And as we know f rom the

 3 reference you made, Priest and Klein works from t he early '80s

 4 and mid-'80s, the trials are not representative.

 5 So if you're going to use the trial information, you have

 6 to take account of the degree to which it's unrep resentative

 7 of the pool you're using, so that you can transla te it to

 8 something that is representative.  And you're not  doing that

 9 in this context.

10 Q. Right.  And we're not looking at the actual set tlement

11 history that tells us what really was going on ei ther.

12 We're looking at these three verdicts to say, wha t are

13 the chances Garlock will lose.  And we're saying,  3 out of 36,

14 that's the chance, because there's what happened in 1990s,

15 right?

16 But we're not going to look at the rest of the da ta that

17 comes with those same verdicts.  We're not going to look at

18 the real data that comes with verdicts in the 200 0s, even

19 though they are the most recent data, which is wh at you would

20 look at as you testified when you're doing financ ial

21 reporting.

22 A. We not only have the data, the settlement data,  we also

23 have the understanding of the cases.  And the dif ference

24 between the cases that we have seen in the past, vis-a-vis the

25 cases that were tried.  And it's very clear witho ut even
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 1 looking at the settlement data that they're not

 2 representative.  And there's been nothing done he re to account

 3 for that.  There's only one way to test it.

 4 Q. We don't argue with you that the verdicts are n ot

 5 representative.  We agree with that.

 6 A. Okay.

 7 Q. Now let's go back to step one just for a minute , the

 8 regression.  You fit three variables -- this was age, alive or

 9 dead, and what group of states the claimant fell into.

10 And you did that and used that to put values on t he

11 claims that were gonna be involved in getting ver dicts.  Did

12 you ever do anything to validate that regression analysis?

13 A. Sure, lots of things.

14 Q. Did you run that regression analysis against wh at Garlock

15 actually had experienced in the tort system?

16 A. I looked at that a lot.  But what particular th ing are

17 you referencing?

18 Q. Well, I'm saying that you knew about approximat ely 20

19 verdicts in the tort system that Garlock had take n, had lost,

20 actually.

21 Did you give me that memo, Andrew?  The memo givi ng them

22 the verdicts.

23 MR. SACKETT:  Yes.

24 MR. INSELBUCH:  Yeah, that's it.

25 Q. You were given information about all of Garlock 's
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 1 verdicts for the period of 1990 to 2010, were you  not?

 2 A. As far as I know, yes.

 3 Q. And when you did the regression, you decided th at was not

 4 enough information, you would go get more verdict s out of

 5 Mealey's and other places?

 6 A. No.  I mean, I think that what we're trying to estimate

 7 there is the potential compensatory amount across  all of

 8 the -- for all of the cases.  That's not Garlock specific.  So

 9 we know that there's a fair degree of variation i n the --

10 those comparative amounts.  So the more data we c an have on

11 it, the more reliable estimate we can get of the potential

12 verdict amount.

13 Q. Just as an experiment, did you test whether or not your

14 regression would predict the 18 actual verdicts t hat Garlock

15 had suffered during the period?  Did you test tha t?  Did you

16 do it?

17 A. Did the select group of Garlock verdicts versus  the

18 prediction of the average amount?

19 Q. Yes.

20 A. Not that particular test.

21 Q. You didn't do it.  Because -- can I get the bla ckboard

22 again?

23 What I mean by validate -- how about we do this a nd

24 figure out later how to use it -- is, you had the  verdict

25 numbers -- and this is the verdicts, what the act ual numbers

Laura Andersen, RMR 704-350-7493



CROSS - BATES   2964

 1 were.  You knew what those were.  And you had a r egression

 2 analysis that was designed to predict verdict amo unts.

 3 A. The typical verdict amounts.

 4 Q. Typical verdict amounts?

 5 A. Based on group --

 6 Q. And you told me you didn't run this test.

 7 A. Group characteristics of the claimants.

 8 Q. One would think, would one not, that there woul d be some

 9 relationship between what you predicted and what the actual

10 results were?

11 A. Garlock verdict amounts are in those data to th e extent

12 that Garlock lost the verdicts.

13 Q. I can't hear you.  I'm sorry?

14 A. I said the Garlock verdict amounts are in that data that

15 I used for the estimation, as well.  It's a small er -- much,

16 much smaller sample.  So it's not going to be -- going to be

17 more volatile, less representative.

18 Q. Will be more volatile, but there should be some

19 relationship, should there not?

20 A. On a case-by-case basis?  No, not on a case-by- case

21 basis.  You have to look at a pattern across the verdict --

22 Q. If it's a high value in the tort system, one wo uld think

23 there would be a high value in your regression an alysis.  If

24 there was a low value in the tort system, you wou ld think

25 there would be a low value in the regression anal ysis, based

Laura Andersen, RMR 704-350-7493



CROSS - BATES   2965

 1 on the same materials?

 2 A. Across a broad category of cases, but not neces sarily on

 3 individual cases.  Because of wide variation --

 4 Q. You might expect some variation.  

 5 A. I'm sorry.

 6 Q. But shouldn't you have some trend that relates the two

 7 things together to validate it?

 8 A. Depends on the selection that's going on betwee n the

 9 cases.

10 Q. Right.  So --

11 A. In particular -- excuse me.  Let me finish my a nswer this

12 time, Mr. Inselbuch.

13 Q. But this we know is true --

14 A. Excuse me, Mr. Inselbuch.

15 THE COURT:  Let him finish.

16 MR. INSELBUCH:  I'm sorry.

17 THE WITNESS:  This is important.  This is importa nt.

18 The selection that goes on, in terms of the cases

19 that go against Garlock, given the very low likel ihood that

20 the plaintiffs have winning a case against Garloc k, except

21 when there is very distorted information in the c ase, the

22 cases that go against Garlock are going to be a h ighly

23 selected group, more highly selected than cases i n general,

24 because of the low likelihood, the very low likel ihood that a

25 case could actually prevail against Garlock in a fair trial.
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 1 So that the only time that you're going to see a

 2 case being taken to trial against Garlock, is a c ase in which

 3 you're going to get a likelihood for a potentiall y very high

 4 amount, should the plaintiff prevail.  That's the  way in which

 5 it arrived at its result.

 6 BY MR. INSELBUCH:  

 7 Q. I accept that --

 8 A. It's no different than the fact that if you loo ked at

 9 average verdicts for other cancer cases, which ar e known to be

10 the weakest cases in -- against the -- cancer cas es against a

11 defendant.  The average verdict amount that those  is above

12 what mesothelioma amounts are.  But that's becaus e -- not

13 because the average case is much higher -- more h ighly valued,

14 it's that the case that gets tried has to be a mu ch more

15 highly selected case.

16 So the relationship that you're picking, you know ,

17 assumes a pattern of the relationship between Gar lock,

18 vis-a-vis the other defendants, relative -- accor ding to their

19 relative likelihoods of winning the case is.  

20 It's not the purpose of the exercise -- the purpo se of

21 the exercise is to get an estimate of the average  -- the

22 relative compensatory amount of verdicts for the use of

23 handicapping all of the cases.

24 Q. Now these values we know.  These are actual tri al

25 verdicts.  You tell us maybe they're high -- high er than would
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 1 be in a representative sample.  Maybe that's true .  But then

 2 your regression analysis, analyze the same cases,  they should

 3 come up high too?  They shouldn't come up low, sh ould they?

 4 Why would they come up low?

 5 A. Why would they come up low?

 6 Q. Yeah.

 7 A. Based on the claimant characteristics relative to typical

 8 cases.  There's something very special about the way those

 9 cases are when tried.  We've seen part of what ma kes those

10 cases special in the testimony in this courtroom.

11 Q. But in fact, we decided to test whether there w as any

12 relationship between the regression analysis and the facts

13 demonstrated by these cases because -- ACC 806.

14 Before you put it up -- take it down.  Before you  put it

15 up -- what this is, is Exhibit B information comi ng from

16 material that was prepared by Mr. Cassada's firm.   We have

17 eliminated from it the identification of the plai ntiffs.

18 We've eliminated from it the jurisdictions.  And so that we

19 think since it's aggregate information that's not  identifiable

20 to the plaintiffs, we can show this without closi ng the

21 courthouse.

22 THE COURT:  All right.  That's fine.

23 BY MR. INSELBUCH:  

24 Q. Okay.  So would you put up ACC 806.  Here are t he 20

25 results --
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 1 A. You have the Coltid.

 2 Q. I'm sorry.

 3 A. I was just saying, make sure we can get the

 4 identification so we can actually test this --

 5 Q. I can't hear you.

 6 A. I'm sorry.  I just needed to make sure that we had the

 7 information that would allow us to test it.  But you've got

 8 the Coltid.

 9 Q. We left those on so you could check.

10 A. Thank you very much.

11 Q. Now these are the cases I'm talking about.  Wha t we did

12 is, we took a look at that, and we made a list --  put up ACC

13 809 -- for the same cases.  And we put in here wh at Garlock

14 actually paid.  And we tried to see whether there  was a

15 relationship between what actually happened in th ese cases and

16 what the prediction says should happen in these c ases.

17 A. That's not what that column is.  These are

18 apples-to-orange comparison.

19 Q. I can't hear you, Dr. Bates.

20 A. I'm sorry.  I'm talking into the microphone.  I

21 apologize.

22 Q. Could you make it a little louder for me?

23 A. Is there a problem hearing this?

24 Q. I do.  I'm sorry.  I have a hearing impairment.

25 A. Oh, I'm sorry, sir.  I'll try and speak up a li ttle more
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 1 for you.

 2 Q. Thank you.

 3 A. These are not the same thing.  This is not a te st --

 4 one's not testing the other.

 5 Q. It's predicting the verdict and dividing it by 36 is what

 6 it's doing, isn't it?

 7 A. This is a small number of selected cases, right , that are

 8 not going through the process of which we're talk ing about,

 9 which is the prediction of a case in a fair trial , where the

10 parties and the known information is available.  

11 As we've seen testimony in this courtroom, a numb er of

12 these cases are the very cases, particularly the higher ends

13 of this, are the cases that we know that the info rmation that

14 was relevant for a fair determination of the outc ome was not

15 presented at the time of the trial.  That's part of what the

16 debtor discovered through its discovery in this c ase.

17 Q. In the regression analysis, you took trials as you found

18 them.  You didn't have any idea what the evidence  was, or what

19 evidence was withheld.  You just took the values,  did you not?

20 A. That's the aggregate amount for the damages of the case.

21 That information about the plaintiff was in the c ase.  That's

22 a different -- a different item completely, Mr. I nselbuch.

23 You're confusing two different things here.

24 Q. But in any event, whether you disagree with it or not, we

25 thought it would be interesting to compare what t hese actual
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 1 verdicts were, and what running them through your  results

 2 would show.  Now we graph that and we have Exhibi t 809.

 3 A. These are not --

 4 Q. There's no question.

 5 A. They're not a prediction of what it is on the l eft-hand

 6 side.  It's not a comparison that makes any sense .

 7 Q. You can say that.  We suggest they are.

 8 A. Okay.

 9 Q. This is the relationship we found between your

10 predictions and actual payments in dollars?

11 A. Not surprising, since the two aren't -- one's n ot a

12 prediction of the other.  You wouldn't expect to see the

13 particular pattern you describe between two thing s which

14 weren't related.

15 Q. You would not expect your regression analysis t o be able

16 to predict Garlock verdicts?

17 A. Those were Garlock payments on a selected group  of

18 claimants in terms of what I described there, ver sus what

19 would be Garlock's expected liability extended ac ross groups

20 of claims, in trials that are fair trials for the  information

21 and all the parties are treated symmetrically wit h regard to

22 the liability, not targeted selectively with part  of the

23 information withheld.

24 So they're not the same thing.  You can't value - - you

25 cannot use one as a basis for "validating the oth er".  It's a
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 1 false comparison.  And you can say it, but it doe sn't make it

 2 true.

 3 Q. And you evaluated the hundreds of Mealey's verd icts to

 4 determine that those verdicts were fairer than th e Garlock

 5 verdicts?

 6 A. You're not talking about the same thing.  We're  mixing

 7 two particular things there.  One is, we're tryin g to estimate

 8 what the total amount in that analysis of the com pensatory

 9 amount.  That has nothing to do with the allocati on of the

10 amount.

11 The number -- what drives the amount that you hav e on the

12 screen here, is the allocation of the amount amon gst the

13 parties in a small number of highly selected case s.  They

14 aren't the same thing, and it's a false compariso n.

15 Q. We did your 1/36th, which is the allocation you  want the

16 judge to adopt.

17 A. It's not a -- it's a false comparison.  It's no t a test

18 of the work that I did.

19 Q. Okay.

20 A. And it's irrelevant.

21 Q. Okay.  This is what we say, and you say it's wr ong.  We

22 say there's no predictive quality in your regress ion analysis,

23 because you wind up with a random spray when you compare the

24 actual payments that Garlock made with your predi ction under

25 your regression analysis, divided by 36, or divid ed by and
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 1 multiplied by whatever -- the numbers just don't match in any

 2 way.

 3 A. Right, but that's not if you --

 4 Q. I know --

 5 A. -- want a more valid comparison of it, what you  need to

 6 do is look at the chart that I presented, relativ e to the

 7 verdicts that we -- verdict amounts we predicted,  and what you

 8 get out of the regression line from that.  That i s a much more

 9 highly predictive amount for doing the purpose of  evaluating

10 the liability -- the expected verdict amount acro ss groups of

11 claimants which share the same characteristics of  age, and

12 life status and jurisdiction.  So this is not -- it's a false

13 comparison.

14 Q. We did another test.  We did another test.  We said, at

15 least this time we related the same cases to one another.  We

16 said, okay.  These are the Garlock payments in th ese cases and

17 Bates' prediction for these cases.  These were th e dots we

18 got.

19 Because it looked so random, we said what would h appen if

20 we put Bates' prediction of these cases in one ha t and actual

21 results in another hat and plucked them out at ra ndom and put

22 them out there 11 times to see -- emptying the bu cket each

23 time, it would look like ACC 809b.

24 That's what yours and the random ones look like.  Can you

25 tell which one is yours?
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 1 A. Yeah, you select two things which aren't relate d to each

 2 other and picked them at random and put them on a  chart.  I'm

 3 not too surprised you get something that looks li ke that.

 4 Q. This is again trying to test to see whether or not your

 5 regression analysis can actually predict verdicts  in Garlock

 6 cases against Garlock?

 7 A. It doesn't test that.

 8 Q. That's what we're trying to do here.

 9 A. Doesn't test that.

10 Q. I would -- I don't want it to be a mystery.  Th e answer

11 is number 10, yours is number 10.  Show him 809c.

12 A. Not a test.

13 Q. I'm sorry, number six.  Let's see which it is.  Put up

14 809c.  There it is in red.

15 Okay.  Let's move on briefly to talk about the fu ture.

16 Put up ACC 808.

17 Now, basically you did the futures conceptually t he same

18 way you did the presents, except you didn't have a number for

19 the number of futures.  And when you did your reg ression

20 analysis, you didn't know whether they would be a live or dead

21 when they sued Garlock.

22 And otherwise -- and you needed to use some kind of

23 present value reduction, because these cases woul d be played

24 out over time.  But otherwise it was the same fac tors that

25 went into the model, did it not?
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 1 A. Yes.  I mean this would be a simplification of the

 2 arithmetic that you could do here to get an equiv alent number

 3 on the several share calculation, the same way as  we talked

 4 about before.

 5 Q. And in your report you say when you do this, an d with all

 6 160 pages of description, you get a number that's  less than --

 7 A. A hundred million.  

 8 Q. Less than $100 million.  

 9 A. Yes.  Right, 97 million is less than $100 milli on.

10 Q. Yes.  In fact, when we go into your code and yo ur

11 materials -- can I have 802a.  Can we have "Futur e Claims

12 Valuation", your number there is 97,296,083.

13 And if you put back 808.  We're actually -- we on ly got

14 this right to the first five digits.  Because it' s difficult

15 to do the present value each time and come up wit h a

16 precise -- some rounding error in here.  But are you satisfied

17 we came close enough.

18 A. This would be, you know, these calculations are  what they

19 are.

20 Q. This is what they are?

21 A. Yes.

22 Q. So you projected the mesos using some combinati on of the

23 methodology that you developed at KPMG, and takin g account for

24 what you testified the background possibilities a nd all this

25 other stuff, and you came up with a projection of  mesothelioma
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 1 claims in the future, right?

 2 A. Yes.

 3 Q. And you used that number -- you used a regressi on

 4 analysis again, to figure out what those claims w ould be paid,

 5 but you were 1/3 short in terms of markers.  You didn't have

 6 age.  You didn't have alive or dead at the time t he claim

 7 would be processed?

 8 A. Right.  We had to use a probabilistic notion es timate of

 9 what the likelihood that claimant would be alive or dead,

10 based on the historical data.

11 Q. But then again you still did 1/36th and multipl e by 833

12 -- .0833 that was in the calculation?

13 A. That's the way it works out for the several cal culation,

14 yes.  The model allows for all the possibilities.

15 Q. I want to suggest to you all this stuff we have  been

16 debating about whether the regression analysis is  right, or

17 whether or not you did the right thing in taking out people

18 because of the PIQs, all of that becomes insignif icant, does

19 it not, mathematically, because even if you doubl e that number

20 once, you divide it by 36 and multiply .08333, th ose are the

21 two drivers in this estimation?

22 A. Well, I mean, you need to know, sort of, all th e pieces

23 together.  But fundamentally, back-of-the-envelop e

24 calculation, knowing that verdict amounts are bet ween four and

25 five million, knowing what the relative percentag e of the
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 1 cases are that could assert contact, knowing with in those

 2 cases that other parties who will likely, based o n the work

 3 histories of these individuals, to have been like ly to

 4 contribute to their disease, and knowing what the  jury would

 5 have to buy in order for them to -- if they were to win a case

 6 against Garlock, what that means about what the j ury is saying

 7 about liability, then taking account of the likel ihood that a

 8 jury would find that, you know, yes, that's the w ay you scope

 9 out that calculation which is why you get a numbe r here for

10 the several calculation, is about $100 million.  And then

11 essentially we know that this is not representati ve, so we do

12 a test of that and we find that it's considerably  less than

13 $100 million based on what you would get when you  take account

14 of the other information you have about the claim ant pool

15 broadly.

16 So each of those elements has its role that it pl ays on

17 that, and that's what essentially drives the calc ulation.

18 That's -- that's somewhat -- that's sort of how y ou know these

19 numbers have to be about right, because of that u nderstanding

20 of the situation.

21 Q. Kind of like the point, right.  You want to kno w whether

22 we got the point, now we dressed it up to look li ke this.

23 A. I don't understand what you're saying.

24 Q. All I'm trying to suggest to you is all this de bate about

25 regression analysis, and all this debate about wh ether or not
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 1 you should have included 3,932 claimants or 1,755  claimants is

 2 kind of washed away once you have two factors tha t are going

 3 to reduce the liability by 1/36th times 3/36th?

 4 A. You change any one of these numbers by essentia lly a

 5 factor of two, you would double the number, cut i t in half,

 6 that's obvious, and it doesn't matter which one o f the four

 7 you apply it to.

 8 In that calculation, it fundamentally reduces dow n to

 9 that analysis.  It's much more complicated when y ou include

10 the calculations for the joint and several and th e hybrid

11 jurisdictions, but in the end --

12 Q. Which you never did?

13 A. That's -- you're going to misrepresent that aga in, Mr.

14 Inselbuch.

15 Q. Well, you'll be able to show us what the number s were.

16 So, if I were to summarize this, having listened to the

17 eight days of the science case presentation, what  you're

18 saying in effect is, the 1/36th and .08333 are ha ndicapping of

19 Garlock's success, either through its chrysotile defense,

20 which says you can't get mesothelioma from exposu re to

21 chrysotile.  Or its low-dose defense that says, o ur bucket in

22 the ocean means you can't -- we were not a causat ive factor.

23 Or a combination of those two which would have th e effects of

24 reducing Garlock's shares.  And that's really wha t the 1/36th

25 is and .08333 are all about, is it not?
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 1 A. I wouldn't describe it quite that way.  I would  describe

 2 it more as the verdict history that we have which  had the

 3 .08333, gave us an indication of what the cases t hat the

 4 plaintiff selected to take to trial in an informa tion regime

 5 where the plaintiffs were willingly espousing and  making the

 6 case, if you will, against the other defendants a s well as

 7 Garlock, the insulation defendants. 

 8 And in those cases where Garlock was to lose is a  case in

 9 which the plaintiff is essentially -- the jury is  essentially

10 buying into the plaintiff's argument that each on e of the

11 parties is liable and contributed to the exposure , and to the

12 disease, through its exposure that it -- it's pro vided.  And

13 hence, is likely to divide it up treating each on e

14 symmetrically, dividing it up pro rata between th em.  That's

15 the way the description goes.

16 We know there are more exposures than that, typic ally,

17 but that's the number that would be identified an d the

18 comprise accepted for the purpose of coming up wi th that

19 allocation.

20 Q. These 1990 verdicts were during the good period  when

21 Garlock had the advantage of the big dusties in t he courtroom,

22 and no lack of information supplied by the plaint iffs.

23 We're going to use that 3/36th to show what the

24 likelihood is of Garlock succeeding and the plain tiff

25 succeeding, but we ignore the other data from tho se three
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 1 cases, which as we've shown before, if you looked  at the

 2 actual data in those cases, your estimates would dwarf the

 3 estimates that the committee and the future repre sentatives

 4 put in?

 5 A. No, that's not a proper characterization of it.   Because

 6 those cases that you're talking about, those thre e cases are

 7 only a small number of what the outcome is.

 8 Q. Now the people that you're estimating here, you  have said

 9 they had to have mesothelioma to go into your est imate?

10 A. Correct.

11 Q. And they had to have at least asserted exposure  to

12 Garlock products?

13 A. Correct.

14 Q. Right?

15 A. Correct.

16 Q. Now, so not only we have people going to trial who have

17 mesothelioma and who have asserted proof of Garlo ck exposure.

18 And what -- and what you're suggesting, I guess, is that after

19 all of those trials are in, because of the persua sive quality

20 of Garlock's science defense or some other defens e, Garlock

21 would only pay something like two-tenths of a per cent of all

22 the verdicts that would ever be rendered across a ll of these

23 trials?

24 A. Can you show that calculation, the two-tenths o f a

25 percent?
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 1 Q. Sure.  One over 36 times three over 36 is somet hing that

 2 comes out to .2 percent.

 3 A. Okay.

 4 Q. You want to check it?

 5 A. I'm fine.  Go ahead.

 6 Q. I think that's the issue then, for this court.  Is it

 7 likely that over all of these cases where Garlock  is faced

 8 with a claimant, a dying or dead plaintiff who ha s

 9 mesothelioma, who can show exposure to Garlock as bestos,

10 notwithstanding his exposure to all other kinds o f asbestos,

11 over all of these trials from here to forever, Ga rlock will

12 only pay two-tenths of one percent of the finding s of those

13 juries over time?

14 A. Of the potential amount.

15 Q. Yeah.

16 A. Well --

17 Q. A --

18 A. Assuming what we have is the potential amount o f the

19 verdicts, the combination of the economic and non economic

20 damages for those cases.  If you have, essentiall y, that this

21 is -- that is what the data show.  That in fact G arlock is

22 likely to win virtually all of the cases against it, the

23 information -- the broader analysis we did is lik ely in cases

24 which it's involved in, is likely to win 99 perce nt of those

25 cases, not even the percentage that we have here based on the
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 1 settlement data of the 2000s itself, and in those  cases where

 2 the plaintiff buys into that -- the jury buys int o the theory

 3 that the plaintiff is putting forward, there are in fact at

 4 least -- there are and typically -- I don't want to say

 5 typically.  There are at least 35 other parties w ho can be

 6 identified, who would essentially be in the same exposure

 7 position with regard to Garlock with regard to th at claimant.

 8 So that is the calculation.  It's not -- that tha t's the

 9 results of the analysis that we've done.

10 Q. But that's the effect of it?

11 A. Sure.

12 Q. Now, when you did your regression, you put in n umbers

13 based on the jury verdicts that were reported to you.  Do you

14 know what numbers were put in for New York?

15 A. I'm sorry.  I didn't understand your question.

16 Q. Well, you went out into these 400 and 500 verdi cts that

17 you found in Mealey's.  And you found -- and you found them

18 from various jurisdictions?

19 A. Right.

20 Q. And you found out the best you could how old th e

21 plaintiffs were?

22 A. Right.

23 Q. Whether they were alive or dead?

24 A. Right.

25 Q. The best -- you gathered all that.  Do you reme mber what
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 1 you found, found -- what data you had for a 50-ye ar old living

 2 in New York?

 3 A. Off the top of my head, no.  We would have to l ook at the

 4 database.

 5 Q. We could look at the data and you said in your data

 6 $11,647,991?

 7 A. Is that a typical one or is that a particular

 8 observation?

 9 Q. Well, had to be a particular observation --

10 A. No.

11 Q. -- because that's from your data.

12 A. Okay.  So you're talking about a verdict in New  York with

13 a 50-year old --

14 Q. I guess so.

15 A. That's part of the data.

16 Q. And he was alive.

17 A. Okay.

18 Q. Now if he's dead, he only gets $7,570,405?

19 A. You're talking about the predictions through th e

20 regression analysis now --

21 Q. Yeah.

22 A. -- because you got two different amounts for th e same

23 individual both alive and dead.  So it's obviousl y not a

24 record.  That's what I was trying to understand.

25 Q. This is in your report at paragraph 105.
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 1 A. Excuse me.  Let me look at that.  Report on par agraph

 2 105?  I don't think that's right.

 3 Q. It's in the backup, I'm sorry.  I'm corrected.  It's not

 4 in your report.  It's another number not in your report.  It's

 5 in the backup we found this.

 6 But in any event, are you aware that about a week  ago

 7 there were five verdicts in New York?

 8 A. I've heard that.

 9 Q. And that two of the verdicts for living -- one a living

10 plumber, one a living painter and laborer, mesoth elioma, each

11 was $60 million?

12 A. I've heard that.

13 Q. And one verdict for a dead plumber was $30 mill ion?

14 A. I've heard that.

15 Q. And two verdicts for dead steamfitters were eac h

16 $20 million?

17 A. That's what I heard.

18 Q. If you added those into your database, would it  matter?

19 A. I have to do the work to find out.

20 Q. We did, and we suggest it would add about 8 per cent

21 across the board.  You can check that and see.

22 A. I think you have to find out what the eventual outcome of

23 those cases are too.  A lot -- the higher the ver dicts are,

24 the more they tend to get knocked down by subsequ ent

25 evaluations.
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 1 Q. Now you and Dr. Gallardo-Garcia told the court that this

 2 was a very robust dataset.  In fact, we estimated  that if we

 3 printed out the dataset, it would make a pile lar ger than

 4 100,000 copies of your report, and it would stand  about a mile

 5 and a half high.

 6 A. Sounds like a lot of data.

 7 Q. It's a lot of work.  Now -- and the calculation s to get

 8 to your opinions are not even in here.  They're i n a different

 9 dataset, which I haven't estimated how big that i s, but it's

10 big too.

11 A. It's big.

12 Q. Huh?

13 A. It's big.

14 Q. It's big.  But in fact you used very little of this data

15 in preparing your opinion?

16 A. That's incorrect.

17 Q. The 8.3 percent comes from one memorandum from

18 Mr. Cassada?

19 A. No.

20 Q. All right.  The 1/36th share comes from looking  at 500 or

21 700 claimants' files between tort defendants and others, 500

22 tort defendants, 265 claimants who filed trust cl aims?

23 A. In the context of the rest of the data that we have, yes.

24 Q. And that's the 1/36 and .08333 and regression c omes from

25 looking at 4- or 500 case file, reports?
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 1 A. No.  Case files?  They come from publicly avail able data

 2 that are reported on plaintiff verdict amounts.

 3 Q. It's not a very large dataset for work?

 4 A. There's several hundred of them, yes.

 5 Q. Not a mile and a half high?

 6 A. It's not all the data, no.  Only a portion of t he data.

 7 Q. Now I want to just turn briefly, before I turn you over

 8 to my colleague, you talked about the trust that Garlock

 9 proposes.  And I would like to put up -- I don't know whether

10 you have -- do you have his demonstratives?

11 I would like you to look at page 72.  You put thi s up on

12 your direct and you have -- you see what the trus t would do

13 for this fellow.  You have a fellow who is 64 ali ve, a gasket

14 cutter.  That's all he did was cut gaskets.  He h ad direct

15 contact.  The state was Illinois.  He had no othe r

16 co-defendants.  And the only other claim he could  make would

17 be against the Manville Trust, because they suppl ied,

18 presumably, the asbestos materials that were put into the

19 gasket material.  You said under the analysis of the trust,

20 this fella would get a million fifty-thousand dol lars.  Do you

21 remember that?

22 A. Yes.

23 Q. Now, of course, Illinois is a joint and several  liability

24 state.

25 A. That's my understanding.
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 1 Q. So, do you know going back into your data, what  someone

 2 in Illinois would get under your regression?

 3 A. This individual, at 64?

 4 Q. No, not this individual.  Any individual in Ill inois.

 5 A. Well, I don't have it in front of me.

 6 Q. You don't have it in front of you.

 7 A. It can be guesstimated.

 8 Q. We looked and in Illinois it's $6,664,460 for s omeone

 9 about this age.

10 A. That sounds about right.

11 Q. Okay.  Of course if you did it in New York it m ight be

12 $11 million or seven million --

13 A. Depending on the age.

14 Q. -- depending on the age. 

15 And of course, if we tried it last week in New Yo rk, it

16 could be $60 million, or 20 million or 30 million .  

17 But if we used your average from the -- even elim inating

18 the 1,755, if you looked at just the average for the 2,177

19 cases that you worked with, you get a number that 's just north

20 of $4 million.

21 A. Because the average age is seven years older.

22 Q. Somewhere --

23 A. Eight years older.

24 Q. The lowest number I can find for the verdict he re in all

25 of this, your average, is $4 million -- $4.3 mill ion.
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 1 Now the Manville Trust we showed you, do you know  how

 2 much they will pay this man?

 3 A. Somewhere around 20 -- 30,000.

 4 Q. $26,250.  So when this fellow gets your offer f or a

 5 million fifty thousand dollars, is he going to ta ke it?

 6 A. Yes.

 7 Q. He's not going to go to the tort system and col lect

 8 $4 million or $6 million?

 9 A. He runs a very high risk of losing that case if  he takes

10 it to trial.

11 Q. Yes.  And even so, you think everybody is going  to accept

12 these numbers and not go to trial?

13 A. I think that's a fairly high percentage likelih ood of

14 winning relative to the history that would give t his a million

15 dollar settlement.  This is a pretty good settlem ent offer.

16 Q. This is a fellow who can't lose against you?

17 A. Sure he can.

18 Q. How does he lose when the only thing he did was  cut up

19 your gaskets?

20 A. Because basically the cases, as we've seen pres ented

21 here, on whether or not gasket cutting can contri bute to the

22 disease at all.

23 Q. So based upon the eight days of the science cas e, you

24 think this fellow would think, my goodness, I hav e a really

25 good chance of losing this case, so I'm going to take
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 1 25 percent on the dollar, or 10 percent on the do llar to

 2 settle it?

 3 A. I think that it's a very high likelihood that t his

 4 individual would take the case (sic) rather than take it to

 5 trial, yes.

 6 MR. INSELBUCH:  I'm glad you're not representing

 7 him.

 8 Q. All right.  Finally, Dr. Bates.  It's correct t hat

 9 through May 31st of this year, you have applied f or

10 compensation through this court of $13,380,365.50 ?

11 A. Sounds about that.

12 Q. And that doesn't include your deposition or att ending

13 this trial or testifying at this trial?

14 A. Correct.  A lot of work.

15 Q. A lot of work.

16 MR. INSELBUCH:  I pass the witness.

17 THE COURT:  All right.  Mr. Guy.

18 THE WITNESS:  Thank you, Mr. Inselbuch.

19 MR. INSELBUCH:  Thank you, Dr. Bates.

20 MR. GUY:  Would you like to wait for lunch?

21 THE COURT:  I would like to try to finish at leas t

22 cross-examination first.

23 MR. GUY:  Thank you, Your Honor.

24 Is it okay if I question the witness from here?

25 THE COURT:  Sure.
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 1 CROSS EXAMINATION

 2 BY MR. GUY:  

 3 Q. Dr. Bates, my name is Jonathan Guy.  I represen t the

 4 Future Claimants Representative, Mr. Grier.

 5 A. Good afternoon, Mr. Guy.

 6 Q. We met before, correct?

 7 A. Numerous times.

 8 Q. And you have a degree in economics?

 9 A. I do.

10 Q. Now, because I have a degree in economics, I th ink I can

11 make this joke.

12 A. Please no economist jokes.  My wife told me one  the first

13 time we met.

14 Q. We're going to bring it into --

15 THE COURT:  Does that mean you'll marry him if he

16 tells you this joke?

17 THE WITNESS:  He may be a fancy dresser, Your Hon or,

18 but that ain't gonna happen.

19 BY MR. GUY:  

20 Q. You know this joke.  You're on a desert island --

21 A. Oh, yes, I do know this joke.

22 Q. You've got nothing to eat?

23 A. This is a can of beans?

24 Q. Well, just work with me.  And you have a physic ist with

25 you, right?
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 1 A. I have a physicist with me.

 2 Q. And all you have is 1,000 cans of Spam.

 3 A. Spam?  

 4 Q. Let's make it bologna.  Okay.  And the question  is, how

 5 do you open the can because no one has a can open er.  The

 6 physicist says, well, you know, let's bang it wit h a rock.

 7 Let's find a really heavy rock, dense material an d bang it

 8 with a rock.

 9 The chemist says, we'll build a fire, see if we c an get

10 some sort of chemical reaction.

11 And the economist says --

12 A. We'll assume we have a can opener.

13 Q. Okay.  So what we're going to try and determine  today is

14 whether the assumptions you're making are in the can opener

15 realm or whether they're in the realistic realm.

16 A. Right.

17 Q. Now, if the court agrees with you and estimates  Garlock's

18 asbestos liability at $125 million or less, that means that

19 all the solvent defendants out there are going to  have to pick

20 up a greater proportion of Garlock's share than w as

21 represented in its financial statements, correct?

22 A. I'm not sure that's right, given the analysis t hat we've

23 done.

24 Q. Well --

25 A. Cause Garlock would be -- depending on how much  money is
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 1 set aside to pay Garlock, it would be covering it s liability

 2 and expected liability for those cases.  And ther e would be

 3 no -- as the analysis here has shown, there would  be no

 4 liability transfer.  It could affect the defense costs for the

 5 other individuals, the co-defendants which may af fect their

 6 settlements that way, but it wouldn't be a liabil ity transfer.  

 7 That's what we discovered in this case here in ou r

 8 analysis, how much was liability transfer from th e other

 9 defendants versus how much of it was defense cost  increase.

10 Q. Dr. Bates, but you agree with me, that there's a big

11 difference between $125 million, and the numbers that Garlock

12 was paying -- and I understand that you have a po sition and

13 the debtors' have a position that those numbers w ere

14 inflated -- but there's a big difference between $125 million

15 and the hundreds of millions of dollars that the debtor was

16 paying prepetition, correct?

17 A. The 125 is less than 500, yes.

18 Q. And it's less than a billion, isn't it?

19 A. It's less than a billion too.

20 Q. So, in effect, the debtor gets a free pass that  isn't

21 available to any solvent defendant, correct?

22 A. I don't know what a free pass is in this contex t.

23 Q. Well, it's paying less than it would have to pa y in the

24 tort system, right?

25 A. And in the tort system it was paying more than its
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 1 liability.

 2 Q. Understand.  Now in all the cases that you've w orked on,

 3 all the bankruptcy cases other than  Bondex, are you aware of a

 4 single court that has estimated what would have t o be paid to

 5 resolve a company's asbestos liabilities under th e process

 6 that you want to apply today?

 7 A. As I said, we've not been in position of trying  to

 8 distinguish between what was cost avoidance versu s liability

 9 in matters prior to this time.

10 Q. So that would be no?

11 A. That would be no.

12 Q. Now, are you aware of a single solvent defendan t

13 anywhere, that estimates what it will have to pay  for current

14 and future claims to resolve its asbestos liabili ties that

15 applies the model that you want the court to appl y here?

16 A. Well, the modeling framework borrows on the sam e concept.

17 But again, it's the difference between what's an expenditure

18 and what's a liability.  And simply giving them t he same label

19 to call them both the same thing doesn't make the m the same

20 thing, they're two different things.

21 Q. So the answer would be no?

22 A. One is an accounting concept done for an accoun ting

23 purpose and a disclosure purpose about expenditur e.  The other

24 is an analysis about how much of that expenditure  is

25 attributable to liability versus cost avoidance.
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 1 Q. Dr. Bates, I'm trying to get you off quickly so  that we

 2 can get Mr. Magee on and off today.  You agree wi th me the

 3 answer's no?

 4 A. As I just described.

 5 Q. Now, your analysis is very different from the a pproach

 6 that Dr. Peterson and Rabinovitz used, correct?

 7 A. Well, they share some common elements, but they 're very

 8 different in others, yes.

 9 Q. And I think you said what distinguishes between  the two

10 approaches is one is an observable amount, correc t?

11 A. Yes.

12 Q. Which is what Dr. Rabinovitz and Dr. Peterson - -

13 A. Settlements are observable.

14 Q. And the other is not directly observable, corre ct?

15 A. That's right.

16 Q. And you know who Dr. Heckman (phonetic) is?

17 A. I do.

18 Q. That's Coltec's expert?

19 A. I know him outside of that context.  I know of him

20 outside that context.  I don't -- only met him tw ice before.

21 Q. Now, he characterized what you did, not in a pe jorative

22 way, I want to be clear.  He characterized what y ou did as an

23 idealized approach, remember that?

24 A. I understand what he meant by that.  I think it 's my

25 description of the analytical distinction between  the
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 1 liability versus the cost avoidance as I describe .

 2 Q. Now Dr. Bates, one of the main things that I ta ke away

 3 from your report is that -- and one of the things  that I find

 4 hard to reconcile, is that you say of the hundred s of cases

 5 that are pending, and what will be something like  26,000

 6 future meso cases, right -- a lot of meso cases i n the future

 7 under your model?

 8 A. There's a lot of individuals who have had conta ct with

 9 Garlock's product, yeah.

10 Q. And that's based upon your version of the Selik off model.

11 So you're comfortable that there's going to be at  least 26,000

12 meso cases in the future?

13 A. Yes.

14 Q. Now your analysis says to the judge, please acc ept my

15 view that 95 percent of those cases have no trial  risk, zero,

16 correct?

17 A. Nil.

18 Q. Now -- Dr. -- I've just promoted you -- Mr. Ins elbuch

19 went through a lot of questions about the ratio.  But just so

20 we have it in the record, you do agree that it's the actual

21 cases we know that went to trial for the whole pe riod for

22 Garlock, 24 percent loss rate, right?

23 A. Throughout the time, entire history, yes.

24 Q. And we have your database, and it lists lots of  the

25 actual people we know have existing claims there are
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 1 pipefitters, correct?

 2 A. There are pipefitters in there.

 3 Q. Machinists?

 4 A. Yes, they're in there.

 5 Q. People who are all in Mr. Henshaw's category on e --

 6 A. Yes.

 7 Q. -- right.  So you're saying that 95 percent of those

 8 guys, zero trial risk.

 9 A. Well, it's done -- it's different by contact gr oup.

10 Q. Now, you also know from the database that peopl e in that

11 contact group, the pipefitters settled for amount s

12 significantly less than what they could obtain at  trial, do

13 you agree with me, sir?

14 A. Parties tend to discount what they could get at  trial

15 based on the risks they face.  There's also the a lterative

16 sources of compensation for them.

17 Q. And so they're settling for a lot less than the  trial

18 risk amount, right?

19 A. I'm sorry.  Generally you're settling for more than the

20 trial risk amount on an individual case.

21 Q. So when a 31-year old --

22 A. Expected trial risk amount.  You have to handic ap the

23 process.

24 Q. Okay.

25 A. Got to include the likelihood of winning in tha t.  They
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 1 are almost by definition settling for less than t he total

 2 outcome, but depends on the liability likelihood.   There's a

 3 small number of cases where that number comes out  to be

 4 100 percent, but that's truly a small number of c ases.

 5 Q. Now we all heard the science trial.  That was a  mini

 6 trial, wasn't it?

 7 A. I listened to it, yes.

 8 Q. That's what a jury would hear, right?

 9 A. At least some portions of that, yes.

10 Q. The only difference is, we didn't have someone sitting in

11 the courtroom attached to an oxygen tank who was going to die

12 in the next few weeks?

13 A. Or the jury.

14 Q. And you agree that juries find mesothelioma vic tims

15 fairly sympathetic, don't you?

16 A. Yes.

17 Q. And you agree with me that juries take into acc ount all

18 sorts of things when they decide what the verdict  will be,

19 which will be including the conduct of the defend ant, correct?

20 A. Yes.

21 Q. And you're saying that when you have a 31-year- old -- and

22 this is from your database pipefitter with mesoth elioma, that

23 when he's settling for $64,000, he's actually get ting a really

24 good deal and there's no trial risk?

25 A. Based on, you know, the analysis, yes.  It is w hat it is.
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 1 Q. How could a 31-year-old, from your database pos sibly have

 2 been exposed to insulation?  You don't know?

 3 A. Lots of different ways people could get exposed  to

 4 insulation.

 5 Q. And that would very much change the dynamics fo r

 6 Mr. Grier's clients coming in the future, correct ?  Because

 7 the 36 co-defendants, most of those -- many of th ose are

 8 insulators, aren't they?

 9 A. So you're talking about the fact that there cou ld be

10 exposures past the time period when they were ins ulation

11 exposures, past the 1979 period?

12 Q. Yeah.  Your model isn't taking into account, th at

13 insulation was taken out of the marketplace long before

14 Garlock's gaskets were taken out of the marketpla ce?

15 A. Yeah.  I think we heard the testimony in here t hat the

16 controls for gaskets went into place about a deca de after they

17 did for --

18 Q. My only question, Dr. Bates, is, your model isn 't taking

19 that account?

20 A. Yeah.  Well I heard that testimony in this cour troom as

21 well --

22 Q. Is that yes or no, sir?

23 A. -- so I went and looked at that to see whether or not it

24 would have an impact.  And it basically makes a v ery small

25 difference given the exposure rates that are outl ined by
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 1 Mr. Henshaw.  It's only a few dozen cases, additi onal cases

 2 over time.

 3 Q. But we only have a few dozen cases because ther e's a long

 4 latency period for mesothelioma?

 5 A. No.  I mean, in the future, by adding the insul ation --

 6 by adding the gasket exposures for an additional decade, only

 7 increases the incidence of disease in aggregate b y a few dozen

 8 cases.  So it doesn't materially change the concl usions that

 9 we have in there in the farthest into the future.   I think you

10 can take some comfort from that.

11 Q. I want you to assume, Dr. Bates, that we have t o get

12 Mr. Grier comfortable that there's enough money s et aside for

13 people who bring claims in the future up to like 2050.

14 A. Sure.

15 Q. And to get Judge Hodges comfortable there's eno ugh money,

16 he's going to be looking to Mr. Grier to tell him  he's

17 comfortable.

18 Now, your analysis can't possibly tell us what th e right

19 amount is to put into a trust when the only co-de fendants are

20 people that make gaskets and exclude insulators.  Do you agree

21 with me?

22 A. No.  No.  There are other co-defendants that wi ll exist

23 at that time, and the number of those cases that there will be

24 is small.  I mean, I heard that testimony as well , and I

25 wanted to make sure that I understood what that w as.  And it
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 1 simply only increases the numbers a few percentag e points.

 2 And given the cushion that I have and the estimat e that I did

 3 about the liability likelihood, it doesn't actual ly change the

 4 conclusion.  And you can take account of those ad ditional

 5 exposures.

 6 So there will be, within the amounts that we laid  out,

 7 with the contingency that we talked about within the plan,

 8 there will be sufficient money to cover that.  So  I think

 9 Mr. Grier can be comfortable with that number.

10 Q. Dr. Bates, I want to turn to defense costs.

11 As I understand it, what you're saying is, defens e costs

12 are a controlling factor in these settlements, co rrect?

13 A. Defense costs are the dominant factor in the va st

14 majority of settlements.

15 Q. And when Mr. Magee gets on the stand, you won't  be able

16 to ask him about that, and I know that you weren' t involved in

17 the settlements, but we'll wait for that later.  

18 But from your slides you show the court that defe nse

19 costs go down to zero after trial, right?  Or at trial,

20 effectively the chart goes like this and then boo m?

21 A. That was a representative case.  In fact, that was a case

22 that settled, so it doesn't represent all of the potential

23 avoidable costs that could be in a case.  That wa s a simple

24 case that ended, essentially, at the end of trial , so there

25 were no more future expenses, very little expense s on that
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 1 case.

 2 But in fact, for an actual case that you're tryin g to

 3 handicap, you'd have to take account of the fact that there

 4 could be expenses associated with appeals, expens es associated

 5 with trying to get contribution and so on.  So th ere are

 6 avoidable costs, it's just how much of the avoida ble costs

 7 there are, depends on where you are in the proces s.

 8 Q. Right.  Dr. Bates, I'm trying to get to this ve ry simple

 9 point.

10 If defense costs are the controlling factor and t here's

11 no trial risk, are you aware of any situations fr om your

12 review of the database, where Garlock settled aft er trial?

13 And if so, why are they doing that?

14 A. Because --

15 Q. If no trial risk?

16 A. There can be future -- there's a number of fact ors that

17 come in.  These are very specialized kinds of cas es.  So it

18 depends on the costs and the risks that they face .  From that

19 point forward, there's no difference in the analy sis.  There's

20 costs for appeals, risks associated with appeal.

21 So, you know, again, we're talking about handicap ping an

22 additional process, which is the appeal and the p rocess of

23 appeal.  A lot of cases settle -- a lot of -- not  a lot, very

24 few cases take to trial.  But those cases do go t o trial, tend

25 to settle subsequent to the trial, even with a pl aintiff
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 1 verdict for amounts that are different from the v erdict.

 2 Q. And trial risk is irrelevant here?

 3 A. It's a different kind of risk.

 4 Q. It's not an issue, is it?

 5 A. It's an appeal risk.

 6 Q. The risk of losing?

 7 A. Or winning, right.  The biggest case that we ha ve on

 8 record settled for a very significant discount of f of what the

 9 face value of the trial was, post the trial.  Tha t's what

10 that's a reflection of, is the party's evaluation  of how they

11 will deal with the appeal.  Which in that case is  -- probably

12 dominates the cost issue.  Well that's actually n ot true.

13 Because that was a very material part of that cas e, which is

14 what's the cost associated with trying to post th e bond to be

15 able to make the appeal was a very, very importan t

16 consideration, so.

17 Q. Dr. Bates, I'm trying to get you off so we can get to

18 lunch.

19 A. Well, as you can tell, I haven't missed too man y meals so

20 I want to make sure we have an accurate statement .

21 Q. I understand.

22 Now, there are cases where Garlock settled after trial,

23 right?

24 A. Certainly.  Most cases for which went to trial for which

25 it then had a -- there was some appeal going on, they settled
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 1 after trial.

 2 Q. And some of those are referenced in your report , correct?

 3 A. Yes.

 4 Q. In fact, there's a chart on your report?

 5 A. Yes.

 6 Q. I think it's page 84.  I'll represent to you th ey're

 7 there, sir, so we can move forward.  You would ag ree with me,

 8 that when Garlock settles after trial, it's settl ing because

 9 it is concerned that it will lose either at the v erdict stage

10 or following an appeal?  You right -- am I right?

11 A. And the costs and risks associated.

12 Q. Yeah.

13 A. Both considerations come into play.  But in the  presence

14 of once we've gone through the trial cost phase o f it, those

15 are no longer the avoidable costs, but there stil l remain

16 elements of risk and cost associated with the dec ision on a

17 small number of cases.  But it's -- those element s come into

18 play, are there as well.

19 Q. Okay.  Now moving on to the issue of defense co sts

20 increasing after the bankruptcy wave.  What I too k away from

21 your testimony and your report is -- all right, t here are

22 fewer solvent defendants in the courtroom.  We ha ve to work up

23 our cases to defend against the plaintiffs.  We h ave to spend

24 more money, and therefore our defense costs are g oing up.

25 Therefore, we're willing to pay more to resolve t hose cases to
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 1 avoid other defense costs.  Do I have that right?

 2 A. Essentially, what it had to do was start establ ishing --

 3 it had to basically establish what the case for t he

 4 alternative exposures would be, because it no lon ger got that

 5 as part of the initial deposition of the plaintif f, in the

 6 same way it had in the past.  So it has to find a  substitute

 7 for that.

 8 Q. Dr. Bates, I believe you said defense costs dou bled in

 9 the 2000s?

10 A. No.  No, it was much higher than that.

11 Q. More than double?

12 A. Are we talking about avoidable costs or what it  would

13 cost to defend the case or what they actually spe nt?

14 Q. What you spent.

15 A. What they spent doubled.  

16 Q. Okay.

17 A. So that's not the same as what they avoided by settling.  

18 Q. Okay.

19 A. The point is, they spent what they had to avoid  having

20 that defense cost number go up much, much, more, and the other

21 difficulties that they would have in trying to de fend a much

22 broader array of cases, they paid more in settlem ents to get

23 rid of most of the cases.

24 Q. Dr. Bates, so we have this clear.  In the real world in

25 the 2000s, was Garlock on average paying more in defense costs
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 1 per claim, yes or no?

 2 A. Sorry.  Your question, they paid more to defend  cases,

 3 and they paid much more because of the prospects of paying

 4 even much higher defense costs.  That's what the analysis

 5 shows.

 6 Q. Well, let's pull up the table showing the --

 7 A. Sure.  That's what we were just describing.

 8 Q. So in 1997 Garlock's defense costs from your re port were

 9 $11 million, right?

10 A. That's my understanding.

11 Q. Then by 2009 they'd gone up to $28 million, cor rect?

12 A. That's my understandings.

13 Q. And they peaked in 2005?

14 A. Sure.  These are incurred costs, not avoidable costs.

15 Q. So if you're right, we would expect to see on a verage,

16 because the debtors are going to have to do so mu ch more to

17 prepare these cases, we heard about that.  We hea rd that from

18 Mr. Magee.  They're working so much harder than t hey ever have

19 to work before, you would expect to see the avera ge per claim

20 going up, wouldn't you?

21 A. Not -- no.

22 Q. Well, and in fact we didn't, did we?

23 A. You're making a fundamental error between what are

24 avoidable costs, versus what are costs incurred.

25 Q. But it has to be based on their experience, Dr.  Bates.
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 1 A. I'm sorry.

 2 Q. This is the testimony of the debtors.  They sai d they

 3 have to spend so much more.

 4 A. They would.

 5 Q. And after experiencing that, then they got gun shy and

 6 they said, well, we're going to stop doing that s o we'll

 7 settle.  You would have expected to see the avera ge going up

 8 dramatically, wouldn't you?

 9 A. Not the way their defense was.

10 Q. In fact, they spent more money in total -- we'v e heard

11 about their defense costs doubling, that's a litt le cute

12 though, because their defense costs doubled, beca use the

13 number of claims filed against them doubled.  Do you see that?

14 Do you agree with me?  It's from your report.

15 A. You're still mixing up two fundamental concepts .

16 Q. Now, I want to turn to the age issue.  Mr. Inse lbuch

17 covered this a little bit.  I don't want to be du plicative.

18 What you're saying is, settlements don't change f or age, and

19 therefore we can assume the settlements are alway s being

20 driven by defense costs.  Do I have that right?

21 A. What I'm saying is, the pattern of mixture betw een

22 liability concerns and defense costs shows up in a pattern

23 across settlements, not -- you can't tell this fr om any

24 individual settlement, you tell it from a pattern  across

25 settlements.
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 1 Q. And you looked at life status, age of claimant,  and

 2 jurisdiction in your model to determine that, cor rect?

 3 A. It's one -- those are several of the factors th at I

 4 controlled for, so that we would not be mixing --

 5 Q. Well --

 6 A. -- probably mixing things.

 7 Q. Those are two out of three, aren't they?

 8 A. Yes.

 9 Q. Okay.  Now, so we move through this quickly.  I 'm going

10 to ask you if the following factors in your view -- I know

11 you're not a lawyer and you're not a trial lawyer , but you

12 worked in this field for a long time.  In your vi ew, whether

13 these variables could affect verdict values.  Yes ; no; I don't

14 know.

15 Claimant employment status?

16 A. Affect the economic damages, sure.

17 Q. Education levels?

18 A. Yes, that can affect the economic damages.

19 Q. Marital status?

20 A. Yes, that could affect both the economic and th e

21 noneconomic damages.

22 Q. Number of dependents?

23 A. Absolutely.

24 Q. Medical expenses?

25 A. Yes.  All are in economic damages.
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 1 Q. Job?

 2 A. Absolutely the economic damages.

 3 Q. And you saw this in the courtroom last couple o f weeks,

 4 experience and skill of the plaintiff's attorney?

 5 A. That probably affects the noneconomic damages.  Probably

 6 could affect -- the economic damages are probably  less

 7 affected by that than the noneconomic damages.  B ut yes, it

 8 will affect the amount.

 9 Q. And the skill of the defense attorney?

10 A. Sure.  Both the liability and likelihood.

11 Q. You agree the facts of the case would have an i mpact on

12 the verdict?

13 A. Certainly.

14 Q. Proof of exposure, correct?

15 A. Affect liability likelihood can bleed over into  liability

16 share.

17 Q. Duration of exposure?

18 A. Probably affect the liability likelihood.

19 Q. Intensity of exposure?

20 A. Probably affect the liability likelihood.

21 Q. But your regression model just addresses dead o r alive

22 age and jurisdiction --

23 A. That's the information which we have observatio ns on.

24 Through all of the regressions, the age -- the qu estion is

25 whether or not any of those variables you identif ied there
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 1 actually affect the value of the outcomes based o n age.  But

 2 the real question is, as far as the test goes is,  can we

 3 observe the impact of age on the settlement amoun ts which we

 4 do know affects the liability amounts.  And all o f these other

 5 factors, they can affect the size of the settleme nts, the size

 6 of the settlements and hence the verdict amounts as well.  But

 7 the real question there is, you can -- that the i mpact of age

 8 is a very strong factor which we know from studyi ng the

 9 verdict amounts, is -- that affects the size of t he verdict

10 amounts that we see, regardless of these other fa ctors.

11 Q. Dr. Bates, I don't want to repeat what Mr. Inse lbuch did

12 on the prebankruptcy world that you did, but do y ou agree with

13 me that the expenditure estimates that you did pr ior to the

14 bankruptcy filing were intended to estimate the e xpenditures

15 that Garlock would have to make to plaintiffs to resolve

16 claims?

17 A. Yes.

18 Q. And do you understand --

19 A. In the context of the litigation environment ov er which

20 the settlements are taking place.  That's why we have the

21 alternative estimates there, because we expect to  see both

22 different litigation environments in particular d ifferent

23 information regimes being possible outcomes.

24 Q. In the context of the real world?

25 A. Yes, the real world.
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 1 Q. And you know that the judge has asked the parti es,

 2 regardless of which model they want to use, to es timate the

 3 aggregate amount of money that Garlock will requi re to satisfy

 4 present and future mesothelioma claims?

 5 A. I understand that's in there.

 6 Q. Now, one of the things that we're going to have  to get to

 7 at one point, but we're not there yet is, we're j ust talking

 8 about mesothelioma claims now, right?

 9 A. Yes.

10 Q. Now we know there are other claims out there, t here are

11 lung cancers?

12 A. Yes.

13 Q. Would you agree with me that lung cancers -- we 're likely

14 to see an increase of lung cancers going forward in the

15 future, generally not against Garlock?

16 A. It depends on how lung cancer claims are -- whe ther more

17 of them come into the tort or not.

18 Q. And you actually testified in connection with t he FAIR

19 Act.  That's in your CV, right?

20 A. Right.  But that's in the context of having a t rust

21 system which paid lung cancer claims of substanti al amounts of

22 money, even if they had history of smoking.

23 Q. Are you aware as to whether or not there was an  increase

24 in the tort system today, post bankruptcy, of lun g cancer

25 claims being filed against asbestos manufacturers , one way or
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 1 the other?

 2 A. So there's been a recent increase of a small nu mber of

 3 lung cancer claims after a very significant drop in them.  The

 4 lung cancer claims tend to be derivative of the r ecruited

 5 nonmalignant claims, as a certain portion of that  population

 6 would develop lung cancer too, have lawyers and h ence lead to

 7 follow-on claims.  Those numbers dropped dramatic ally at the

 8 same time as the non-malignant claims did.  There 's recently

 9 been advertisements on TV -- and everybody watche s some of

10 these at times -- recruitment for lung cancer cla ims to file

11 them with the trusts, are the kinds of things I w as talking

12 about could have happened in the FAIR Act.  Much more

13 complicated here because there's multiple trusts.   

14 But in the nontrust and the tort defendants that I've

15 seen, they've had, in recent period, a small lift  upward in

16 the number of lung cancer claims they've seen, no thing like

17 they used to see in the past.  But there's been s ome increase

18 in those.

19 Q. Dr. Bates, if you were to apply a multiplier to  whatever

20 number relates to the mesothelioma liability to a ddress these

21 other claims, lung cancer, asbestotic, whatever t hey may be, I

22 think you said in your deposition an appropriate number would

23 be 1.15.  Do you agree with that?

24 DEBTOR:  Your Honor, I object.  This is not a tri al

25 to estimate lung cancer claims.
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 1 THE COURT:  I sustain the objection.

 2 BY MR. GUY:  

 3 Q. Now I want to get back to the can opener.  You calculate

 4 the pending and future claims at $125 million or less NPV?

 5 A. For the liability portion, yes.

 6 Q. And you don't include defense costs in that at all,

 7 correct?

 8 A. Neither implicit, avoided costs, or actual defe nse costs.

 9 Q. But it's quite possible that a number of these plaintiffs

10 won't accept the settlement, they'll want to liti gate and the

11 TDP allows them to go into the tort system.  Do y ou agree with

12 that?

13 A. I expect that to be a rare exception.

14 Q. It could happen?

15 A. Sure, it could.

16 Q. We already agreed that your estimate's based on  2,177

17 pending claims, right?

18 A. Approximately the number, yeah.

19 Q. And you excluded the 1,755 that Mr. Inselbuch t alked

20 about?

21 A. Assigned them zero value, yes.

22 Q. Now, there, Your Honor, we have Dr. Bates' liab ility.  I

23 think we already saw some of those numbers.  But you agree

24 that those numbers generally reflect your existin g estimate,

25 correct?
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 1 A. Those were the calculations for the several sha re

 2 calculations.

 3 Q. Now I want -- if you were to add back in the 1, 755 that

 4 you took out because you assume that they have no  claim

 5 whatsoever, we get a bigger number, wouldn't we?

 6 A. If you add numbers in, you'll get a bigger numb er than

 7 what we have, as long as those are positive numbe rs.

 8 Q. Let's see that.  So now we're back up to $140 m illion.

 9 Now, we had a lot of conversation about the verdi ct rate

10 and how you used the verdict rate from the 1990s,  right?

11 A. Yes.

12 Q. Okay.  That was before Garlock had been focused  -- been a

13 focus in the trial system, right?

14 A. That's one way to put it.

15 Q. Because --

16 A. Before the evidence about -- in terms of the fo cus of

17 plaintiff was not -- didn't also include the insu lation

18 products company.

19 Q. Right.  I think we're all in agreement here.  I n the

20 1990s the plaintiffs were focusing on the solvent  insulator

21 defendants, right?

22 A. Right.  I agree with what Mr. Hanly says, if yo u focus

23 the attention of your trial on a selected number of

24 defendants, you're going to get an outcome that m ore likely

25 targets a greater part of the trial risk on them,  than on the
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 1 other co-defendants.  That applies symmetrically to them.  So

 2 you have to account for that in your analysis.

 3 Q. Now I know you don't agree with me, Dr. Bates, and I'm

 4 not going to ask you to agree with me.

 5 If you were to actually use the verdict rate from  the

 6 2000s, which we know is a lot higher, that would increase your

 7 number too?

 8 A. Sure.

 9 Q. Okay.  Let's see that.

10 A. We also know as well from the tests I did, that  it's even

11 less valid than other numbers.

12 Q. Now, you use an 8 percent verdict rate.  Aren't  you using

13 a 4 percent verdict rate because you cut out half  the claims?

14 A. I didn't cut out half the claims?

15 Q. You gave zero values.

16 A. Claims that do not make it to trial -- claims t hat do not

17 assert contact against Garlock, should not be in the claim to

18 consider as part of the trial risk, because they won't make it

19 even to trial.

20 Q. So --

21 A. So just adding in numbers for making the number

22 bigger it's not --

23 Q. No, I understand that, Dr. Bates.  But I want t o use the

24 real numbers that we know we have.  So we know we  have 4,379

25 pending claims.  And we know there's a 36 percent  verdict
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 1 rate, right?  We know that?

 2 A. We also know that that number is not the number  it should

 3 be.

 4 Q. I understand that you believe it's an aberratio n in the

 5 tort system --

 6 A. I'm not sure why you're showing it to me.

 7 Q. Because it's the real data that we have.

 8 A. No.  There's nothing real about it when applied  to the

 9 circumstance of this calculation.  It's not real in the

10 slightest.

11 Q. Now you allocate that 2.78 percent liability sh are to

12 Garlock, correct?

13 A. I use -- I allocated the liability amongst mult iple

14 parties, yes.

15 Q. That's based upon the 36 --

16 A. Based on my analysis of the exposure that the p laintiffs

17 can identify in a comparable way to which they id entify the

18 exposure to Garlock.

19 Q. And that's based upon -- I mean, we talked a lo t about

20 Mealey's and verdict samples.  But these are verd icts in the

21 tort system, correct, that you looked at to obser ve it?

22 A. That's the aggregate amount.  That's not the sa me as the

23 shares.

24 Q. I understand.  But as to the verdicts you looke d at, you

25 only looked at 24 verdicts concerning Garlock, ri ght?
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 1 A. Well, let me -- there's only a limited number o f times

 2 the plaintiffs have won against Garlock in the 2, 000 times --

 3 26,000 times they've named Garlock.

 4 Q. So that's a teeny tiny sample, isn't it?

 5 A. Those are not very many cases of verdict.

 6 Q. Now, for the 2010 -- 2001 to 2010 timeframe, do  you agree

 7 that the actual liability share is closer to 41 p ercent?

 8 A. The actual verdict share?

 9 Q. Liability share?

10 A. No.  I don't think that's what the actual liabi lity share

11 is at all.

12 Q. Okay.  We just took this from the debtors' supp lemental

13 response.  We can get it if you need it.  This is  from the

14 debtors' information?

15 A. It's a lot of money for how little the plaintif fs settle

16 for the cases.

17 Q. But that's what we see from the real-world data , right or

18 wrong, flawed, bad, unfair tort system, mean plai ntiffs --

19 A. No.

20 Q. -- that's what we see, right?

21 A. No.  That's not real.  It's not even real from the

22 real-world data.  There is -- it makes no sense t hat the

23 plaintiffs are settling for what they are if that 's what you

24 think their liability share is.  No sense.

25 Q. That's the can opener.  That's the assumption, right?
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 1 A. No.

 2 Q. You're assuming it makes no sense.  But all we' re focused

 3 on is Garlock's experience --

 4 A. That's the can opener over there.

 5 Q. Dr. Bates, I'm looking at Garlock's experience in the

 6 real world to help my client understand what's go ing to happen

 7 in the future.

 8 A. But you're not.

 9 Q. Okay.  Assuming that the debtors' supplemental response

10 to the interrogatory showed a 41 percent liabilit y share --

11 A. I don't know what that is.

12 Q. The number's $9 billion.

13 A. There is no number $9 billion that's relevant t o anything

14 in here, except to show how absurd that calculati on is.

15 Q. Based upon the real world --

16 A. Nothing real about it.

17 Q. Now Dr. Bates, you worked with Garlock for a lo ng time,

18 haven't you?

19 A. Since 2004.

20 Q. As a consultant, right?

21 A. Yes.  We've done work for them since 2004.

22 Q. And in regular contact with them at all levels,  senior

23 levels with the lawyers, regular basis, correct?

24 A. There were a number of people we dealt with fro m Rick

25 Magee down through folks who worked at Garrison.
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 1 Q. They're your client?

 2 A. Sure.

 3 Q. They've been your client for a long time?

 4 A. Yes.

 5 Q. And they paid you millions and millions of doll ars,

 6 haven't they?

 7 A. Well, we've made -- we've done a lot of work th rough this

 8 bankruptcy which dominates everything.

 9 Q. And you want the best for them, don't you?  You  want them

10 to preserve as much equity as possible, that's th e question.

11 A. I have no horse in that race one way or the oth er.

12 Q. Not at all?

13 A. No.

14 Q. Now, would you have been presenting -- would yo u be

15 presenting this new analysis to the court if it s howed

16 $9 billion number?  You wouldn't, would you?

17 A. I don't know.  I mean, if I had found $9 billio n, I would

18 have calculated $9 billion.  How that works throu gh this

19 process, I don't know.

20 Q. As someone who has been working with the debtor s, you're

21 not coming here today to come up with the biggest  number

22 possible, are you?

23 A. Are you suggesting that Garlock asked me to mak e a small

24 number?

25 Q. You've actually come up with a small number tho ugh,
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 1 haven't you?

 2 A. I've come up with the number that the analysis showed.

 3 Garlock never asked me --

 4 Q. And Dr. Bates, that number is completely differ ent and

 5 many, many multiples smaller than the number that  you prepared

 6 for the debtors the day before they filed for ban kruptcy; you

 7 would agree with me?

 8 A. I think you've been listening, Mr. Guy.  Those two

 9 numbers are entirely consistent with each other.  They're

10 simply different numbers.

11 Q. Because they're based upon completely different  --

12 A. No, they're related concepts.

13 Q. One's observable, right?  One's not.  One's the  idealized

14 world?

15 A. One's estimable.

16 Q. And one's the real world?

17 A. They are different things.

18 MR. GUY:  No further questions, Your Honor.

19 THE WITNESS:  Thank you, Mr. Guy.

20 MR. GUY:  Thank you, sir.

21 THE COURT:  A plaintiff's lawyer and a defense

22 lawyer and a statistician go deer hunting.  Plain tiff's lawyer

23 shoots and goes five yards to the right.  Defense  lawyer

24 shoots and goes five yards to the left.  Statisti cian says,

25 got him.
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 1 THE WITNESS:  Your Honor, my partner Howell White

 2 told exactly that same joke every time he played golf with me.

 3 But he usually hit the three balls off the T.

 4 MR. GUY:  I thought you were going to say he had a

 5 machine gun.

 6 THE COURT:  Let's come back at 20 after 2:00.

 7 (Lunch recess at 1:18 p.m.) 
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